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STATE OF VERMONT
CHITTENDEN COUNTY, S8,

IN RE ESTATE OF
IIOWARD BRAND

LATFE OF ESSEX JUNCTION,
VERMONT

CHITTENDEN PROBATE COURT

DOCKET NO. 18473

RN -

MEMORANDUM IN SUPPORT OF
MOTICN FOR PRELIMINARY INJUNCTION

Yermont Rule of Probate Precedure 65 as well as 4 V.S A $219 contfers upon this

i

court the power 10 act as a court of equity “once its jurisdiction has been established. ™!
Preliminary injunction is a fundament eguitable remedy !

In considering a request for a preliminary injuncrion, the coutt is to be guided by the
Verment Rules of Civil Procedure,” which includes a provision relating specifically to
prelimimary injunctions.® A preliminary injunction may issue when necessary to prevent
irreparable mjury.® i the instaut case, the carrying out of the particular provision of Howard
Brand’s will al issue would most certainly fcsult in irreparable injury. In the event the anials

arc put to deatl in accordance with the will’s directive, the harm o the animals and the Iegal

interests sought (o be protected could never be reversed.

! T res Fauate of Leonyrd, 132 VU 248 (1974)

: Soucy v. Soucy Motors, Ing , 143 Vi, 615 (1987), In re’ Crescenl Beacl Assograion, Ing,, 126 V1L
448 {1967)
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* v Division of Stare Buildings v. 3own of Castieton Board of Adjnsiment, 138 Vi 250G, 257 (1980)
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fo dererminimg whether a preliminary injunction should issue, the court should atso
cousider the probahility of the ultimate success or failure on the merits * The Coalition
contends that the provision of the will should be stricken and prohibited from being carried out
by the Lxecutor as a violation of public policy in Vermont. In the alternative, the Coalition
would arge the courl (o exercise its mherent authority 1o amend the will under the doctrine of
cy pres moorder ¢ assure that the aclual intent of the (estator 1s realized Under cither

rationale apphicants contend st there is ample evidence upon which the Court should find that

they are likely to prevail on th2 merits,

THE PROVISION OF BRAND'S WILY. DIRECTING THE EXECUTOR
'O DESTROY IS ANIMALS VIOLATES VERMONT’'S PUBLIC POLICY
AGAINST THE INIFUMANE TREATMENT OF ANIMALS.

Although generally the testator has o substantial degree of latirade in disposing of his
property, lestametary freedory s learly noi without Hmitation.” The testator’s intent is
usually controiling unless in contraveation of some rule of law or public policy,*

The destruction of est le property has been widely tound 1o violaie public policy. “In

order to conserve and profect the deceased’s property. the courts will refuse wo enforee

destructful provisions i the will, such as those that provide for the burning of money, or that

" See penerally 42 Am Jur 2d lnjunclions §2853

7 he great weight of authority in the United States fivid that the power 1o seake a will is iy no sense a property
righl. or a so-called naturad or imehienable sight which ne government can impaw, Instead, frrecdom of Lestation
rses anly 6 the dignity of a stautony nighe, subiect 1o the complete controf of the legislature, and is aright that may
be lunited, restrcted, or abalished.” 1 Bowe-Parker. Papye on Wil § 1.7

S See: Inre Heach's Lislate, 103 Vi 70, 76 (1930}, Wypan v, Kioney, 111 V1. 94 (1940); Ripley v. Bemamin,
Pl VL 76 (1940); 95 C 1S, Wills §590 ("In consleuing a witl, the iniention o7 the lestator’s Lurent is gererally
zoatrolling unless in contraventon o some rute of law or public policy.™)

}
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testator’s house should be boarded over and left vacant for a long period, or that his farm
should go unculiivated and unworked; and of course gitts given for illegal purposes will also
be declared void.™ Other courts have held similarly. For instance, int Lyerman v, Mercantije
Trust Co,." the court granted an injunction preventing the demolition of a house i1 A
subdivision, and in Will of Pace.’ the court held that the provision directing demolition of two
houses wits invalid as violative of public policy.

Additonal and critical zoncerns are raised where the estate "property™ consists of
living. breathing, seatient beings, "Courts arc reluctant Lo enforce animal destruction
provisions because of the public sentiment against them and because of their guestionable
legality. "™ "{'he animal is presumed 1o have an interest in remaining alive, and in
acknowledging this interest, animals must be recognized as a distinet calegory of property.™
Increasingly, the law is recoprizing the difterence between animals and other forms of
property. "‘Property’ in domestic pets is of 4 highly qualitied nature, possession of which may
be subject ta limitation and control. "™ Courts m other jurisdictions have also recognized the

distinction between companion animals and other forms of personal property m tandlord tcnant

" e
1 Bowe-Parker: Page on Wil § 3.1

v Eyerman v. Mercantiie Trust Co., 524 S W 2d 210 11975)

. Wil of Tace 400 N Y.S.2d 485, 03 Misc. 2d 967 (N.Y, Sur, (1977))
" Crmaces Carbisie, Desiruction of £005 by Wl Frouseny, V6 Real, Prop. [rob. & Fr. ). 894 (1981)

& David 8§ Favre & Murray Lormg Amimai Law (1983)

Y Morgan v, Kroung, 702 A.2d G3o. 634 (Vi. 1997)
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actions, " ortactions, " and even divorce deciees. )’

Animads are a unigue form of property, beyond their market value or their signiticance
as companions.  Ax garly ax H897 10 wis recognized that "the needless killing of chickens is
cruelty, though done without torture. ™" Animal protection statees also embody the principle.
Although the killing of &an anirad by will provision is not specitically addressed it Vermont
statute, such a provision vielates the protective policics erbodied under Vermont's anticruelty

statute. !’

It is cruel o take a 1 ealthy, adoptable animal’s hife without justification when
desirable alternatives exist.

The question whether ezstamentary provisions {or the destruction of animals is legal and
cuforceable may be anc of first impression in Vermont. However, other jurisdictions have
addressed the issue. The validity of 4 destruction ¢lause has been considered by a number of
courts and found invalid. Where a will provision dirccted that a three and o seven yesr oid
[rish Scuer were to he destroyad, the court staled "man has come 1o realize that he has an

ethical duty to preserve al! fife, human or not, unless the destruction of such other life is an

ahsalute necessity “* Finding that the will provision clearly violated public policy, the court m

CONew York Life hin Coov Dick, 71 Mase 2d 52, 335 NUY S 24 B02, R (1972)

See . Corso v, Craword Dop and Cat Biospital, [ue.. 415 N.Y.5.2d 182, 183,97 Mive.2d 530 (1979) (A petis
ot just a thing bul eceupics o special place somewhere in between a person and 3 piece of personal properi».”

VA mringlen v. Arsingron, 613 S .2d 365 (Tex. 19810,

" Grate v. Neal, 120 N C. 613,27 S.L.&L (1897

YN otably, Vermont s anlicruchy statne was recently wended 1o make agpravated crucity o telony, refleching the
serious concern of the public and shie Legi>lature abuut the welfure and protection of animals, See V.5.A. & 353 (an

M) re Capers Fslate, 34 D & C2d 121, 133 (DA, 1664)

4
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In re Capers Estatg stated “there 1s a positive, well-defined and universul public sentimen(
deeply itegrated in the customs and beliefs of the people of this ery apposed to the
unnecessary destructicn of ani nals.™ “Although the court [in Capers) addressed ihe concerns
of the particmtar deceased, it s clear from the opinion that regardless of the motive for

including the provision, the testatrix as a matter of public policy had no right to order the

destruction of the dogs after her death," ¥

In Smith v._Avalino,”* he court invalidated a will provision directing that a dog be
destroyed ahier the San Franciseo S.P.C AL gained custody of the animal after the owner's
dcath, and rcfused 1o gave her back. Notably, the court rendered the opinion that the will
provision calling for the dog "Sido" to be destroyed violated public policy in addition 1o
acknowledging the emergency passage and signing into Jaw of o statote 10 intended to save the
dog. Ina shmiltar case lnvolving 1we cats, 4 petition was brought by a neighbor who had given
the deceased e of the animals destined for destruction pursuant o the deccased's
testamentary instructions.™ The court, citing "changed circumatances in which the testatrix
would hive preferred her friends to assume the care of said cats,” held that the Executor
would not be reguired w comply with the provision. Id.

Admiuedly, if Howard Brand were alive teday, he would be permiitted by law to

humancly dispose of lus animals. However, this is not a Jiving person who sccks o exercise a

TOlg At 133

7 Favre & Loving, Aningl Low, agpra.

HoNg 225698 (Supor, Cr,, San Ifrarcisco Coualy, June 17, 1980)

2 Reed Fslate. No. 206602 (Suropate’'s Cl., Nassau Co., NUY . March 10, 1981)

5
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right, instead 1t 1s an aztempt by will to confer a directive to destroy upon an executor who is
given no other interest in the property.? The Distinction between the rights of a testator und
those of thelr Executor has ronts in the early common law, "The owner of an estate nay
nimselt do many things which he could not (hy a condition) compel his successor 1o do.* Tor
these and more reasons as may be beller articulated in a full hearing on the nerits, applicants
contend that the provision dirceting Brand's Lixecutor © destroy his animals violates

Vermonl's public policy against the inhumane treatment of animals.

THE PROVISION OF BRAND'S WILIL DIRECTING THE EXECUTOR
TO DESTROY IS ANIMALS SHOULD NOT BE CARRIED QUT
UNTIL T COURYT HAS DETERMINED WHETHER THE
PIRECTIVE OF ARTICLE “TENTII C"' KFFECTUATES HIS TRUE INTENT.

John Fitzpatrick, s, 2 witness to the exceurion of the codicil (o JToward Brand's will
which contaius the subject proviston and LExceutor nomince pursuant to paragraph 17 of the
witi has stated to counse] that Mr. Braud's intent was that the animals in question not be
subject to mistreatment. I the intent of Towiard Brand was to protect the animals from future
suttering, then the court may modity the will provision (o effectuate this intent. The doclrine

of cy pres s widely recogmized in the construction of wills and trusis and has been recognized

as an equitable remedy availabile in the Vermont probate courts since 19717 It is particularly

geer Byerman v, Mercantile Trust Cu., 524 SW 24 210 {1975} in <uch a cose, "o allow an excoeutor Lo
exereise such power stemming froe appw enl whn und caprica of the testatrix contravenes public policy
1. ar 214,

26

Eyermun, Supra, citng: Fgeran v, fowniow, 10 Bng. Rep. 359, 417 (HL.C)

77 |n re BEwate of Leongrd, 132 Vi 14§ (1974)

6




BAERR L 2 LB 2 LN LHigpU~20]2--dbx—9247 FER 21'29 71483513 No.QO3 B 14

applicable in cases such as this, where there are acceptable alternatives. "An examination of
the testator’s intent may jusufy sparing an animal if an adoptive hoine can be tound . “** In this
case, one of the members of the Coalion (Vermont H.O.R.S.E.) specializes in the responsible
placement of borses through a process of careful sereening of applicants, and subseguent
monitoring of the treatment of placed animals o ensure proper trestment.  Vermont
H.ORS. L has a list of foster and permagent poteniial placements available for these animals
in addiiion to the several dozen individuals .who have expressed the wiliingness to care for

these particular antinals in tesoonsc to media reports.

THE INTERVENORS SHOULD NO'T BE REQUIRED TO POST BOND OR OTIHER
SECURITY IN CONNECTION WITH THE PRELIMINARY INJUNCTION.
Vermont Rule of Civil Proceduie 65(¢) direets that the applicant for ¢ preifminary

Imjunction pose seeurity in the ameunt the court deems proper for the payment of any damages
which may result from the improper tnpoesition of the injunction.  Under the rule, the court is
given authorily o waive the goving of security for good cause shown and imay not require the
giving of sccurity by the State of Vermont or an officer ar ageney thereof. Ay more fully
described in the Memorandan in Support of the Motion to Intervene subimitted by the
applicants, members of the Cealition are pranted agency authority of the State for the purpose
of appointing humanc otticers and shouid be considered governmental officers and agencies
exempt from sccurity requircments. e the alternative, the applicants contend that the cost 1o

destroy these animals would be greater than the cost of several available alternatives and

Cartisle, suprea, at 895,
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therefore no security is necessary for the payment of costs or damages.

215

WHEREFORE, the Coalition o Save Brand's [orses respectfutly requests that the

court grant their motion for a prelinanary injunction.

DATED AT Burlingion, Vermont, this day of Fepruary, 1999.

¢e: Thomas E. McCormick. Esquure

COALITION TO SAVLE BRAND'S HORSES

Alan A, Bjerke, [sq.

72 Cherry Street

P.O. Box 59

Burtingtem, Vermont 05402
(802) 864-7058




