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s Iresenres for Rewew ane Argumen

NHERS THE TRIAL COURT'S FACTUAL T2NDINGS RO NUT DEMONSTRYTE
THAT APPELLER SUFFERED AN APPRECLABLE SUBSTANTLAL TANGISLS
NVLRY AND 'VHERE THE COURTSHFACTL AL SNDINGSD0 NOT REPRESENT
THE VIDENCE SUSMITTED AT, THE ANSUNCTION HEARING, THE COLRT
ABUSED ITS DISCRETION DN ENJOINING SPPELIANTS. . . . o
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A ND ENJODNING APPELL ANT FROM KETDING MORE
THAN SIX ROOSTERS ON HIs PROPERTY
s3le Fresenied for Revew and Arrument

WHERE APOETLANT OWNED 193 ACRE
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CHICKENS AND ROOSTERS. “WHERE APDEI1.NT JERIVED SUBSTANIIE
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Court ardered Appeiants 1o 2pare the nwisancs ind =njoused sovedants Tom v22cing more han =X

4. Appenaixi. Plainud died 2 Notice of Apveai on Marca
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STATEMENT OF FACTS

Apceilants Ray and Maria Powers are adjoining land owners with Appelless "Wesiev and Mary
Tineher. (T. 2. at 6). The Powers owned 29.8 acres. «T. g. 2t 18). The Aopeiless own 0 acres.
(T. p. 2t 22%. Appellant Powers began raismg chuckans in the 1970s. + 1. 2. 21 37). Powers restifiec
thar e seils chickens foc breading surposes and receives 5800 ©r 1 rovster and tetwesn $1.2C0 w

$2.500 for two hens and 2 rooster. (T. p. at 42). Appeiles Tincher tesufied that ne dled thus
injunction action against the Powers atter Powers moved approximarely tweary o1 his roosters wiich

had besn keot on the other side of the Powers’ farm. within ten et of Tinchers’ oropery ne. + 1.

p. at /). Tincher festified that the sound Tom the roosiers was irxating and annoving. (1. p. at 7).



VTR oW oL STESETAS UMD I Servnsdnas dpatoaua R IR -

mem s . T S 7 - = 1T 0 - o &9 s

= e A WS s SRR | A et - - PPN = Ha e R P B L

MUY TEILISE 1 TR0 Lhen Acpeilant monan iporosohaea rvant NS "0STANE AZAInET (he
nCEer Sropemy dne. TUoo a2l JT,. iorsdant esudes cwart e movEY e Bidcars Soer oy

CnCner SrSceri-MNen JermS Ang 1iSensds teunn W oL s ngEr cirds. Toa a0 30 Baners
SSUMLT. NoH Joiale SI00S. DU Solale ariemads T oara

3. THE TRIAL COURT ABUSED-ITS DISCRETION [N FINDI(NG T"‘ri.%T
PLAINTIFFE ROOSTERS CONSTITUTE A PRIVATE NUISANCE.

[ssue Presented For Review and Ardument

WHERE THE COURT'S FACTUAL FINDINGS DO NOT REPRESENT THE ZVIDENCE

SUBMITTED AT THE INJUNCTION EEARING, THE CQLRT ABUSED [TS DISCRETION

DN ENJOINING APPELLANT

= T

The trial court’s Judgment Entrv. a rue and <orrsct copY of which is included ‘n the

The faw of private nuisance s 2 .aw of Jegres: & generaily ums onthe

Appendix. correctly zored

i

factual question 'whether the use o which the property 5 cut s 1 reasonable uase unger ihe

circurisiancss, 2nd whether thers is an appreciable. substanual. angivie mjury resulting i actual

matecal and pavsicai discomsort.” Rautsaw v, Clark, 227 Ohio Agp. 3d 29, 21 1983 iguoting
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Antonik v. Chambedin, 31 Ohio App. 463, £
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The nal Jourt SeXt ound thal "2lainniffs SO nof JiSoure that (el fRSIars it oM aariy

€ ayalf the svidencs Joes not suppern

moming unii sunses.” (Judgment Sarrv ar ). However. oo

chis fdncimg. Aopedanc vas asked:
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L, "30 ¥ou 1gTee With me ov vour Wi iestimony that Ihe 100sters mav Srow Tom T

n the morning undil 5:90 at nigm™

A “Somewherz. Ut most of the time during the dav thev are susy 2ating and they do

-

Aot erow

The Court also found that “The crowing of the rogsters 5 ymiatng 2nd znnoving.”

Judgment Eamry at I). it s (rue. that in response 10 leading duestions Tom his counsel. Appelles

:estified shat the sound o the chickens was irriaring and annoving, « 1. 2. 1 9. Howaver, when

Agpeiles’s counsel asked Appeiles whether the sound from the chuckens caused anv mrarfererics with
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opeiles Wasiey Tincnes, T.ogeaedh o @ POTESEr SaselvRfires-ntBNbors teyvhed har he
soOSI2S I01Se Wwas Tannoving, TTiaing. unpleasant. jui-wrenciing, or sumpiv ndescripapie”. Id.

In this case. Mr. Tincher stated that the notse Tom Mr. Powers  roosters was irriiaring 4ad annoving.

sowewers: Lmeher 2id 2ot 2igpdrare on tow that neise nrertersd with LIS Uving or Ais Jctivities.

ar 3.9, in Eocester, the compigining wilnesses esuged that thev Wwere foresd

windows due ¢ the noise. [d. Tnihe instant case. there was go comparaple restimony. (7. 2. 2t 3).

Tinallv. in Fogasier the owner of zhe roosters derived no ncorme Tom the roosiers and theratore they

had a0 economic value to mm. 14, Insharp contrast. Mr, Powersestified thar he seils the chuciens

ding Hurceses and recsives 3600 for 1 rooster for breeding and31.200 0 32,300 for 1wo nens
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SECOND ASSICNMENT OF IRROR
3.  THE TRIAL COURT ABUSED [TS DISCRETION'B ‘?j«;,;olng
APPELLANT FROM KEEPING MORE THAN 51X ROOST
PROPERTY.

Izsue Presenred far Review aaa Aroument

WHERE APPELL ANT OWNED 29.3 ACRES ON WhICH ZE RAMSEDGaN
ROOSTERS. WHERE APPELLANT DERIVED SUBSTANTIAL INCOME FROWM RAISING

FOWL. AND WEERE THE TRLAL COURT HAD A MUCH LESS|ESTRICTIVENEANS TO

—

BT ABGSED T3 DISERETION BY

The issuance of 2n mjunctien les within the spund discrezion ot the inai courr and wail not

by y —

~e disturted absent an apuse or that discretion. Dercno v Siara, SO 3o 3d FTTNEE, FTAN.

L

2d 196, 493 11983). “The tecm. zbuse of disesetion’: impiies-thar the” cburs®s’ amitude s

|-

unressonable. arbitrary, or unconscionable.” Jtatg Ex. Rel. Foale v, Steiper, 72 Ohio 56, 3a 1 33101,

536 N.E. 2d 1288, (29211993

NOAY




- PR -7 - . T S -
~ . eEN AR
LICUIT 20, ZSNRE SXQCL WVHAL S TR T Apuse N lEerenes
QEaikie "0 r
b el ]

S ST S QrQInnrily CASED. 1L SRS Jeln iEig

L)
[

T o TTerei Az
TOrN LEEMEN. UL Jervarsity: o Wik, Daskien irmort edncuens

vhatever I may Inpiv. 208 3618 285enUAs 5 aar i must plainiv
appear o ¢ffeet an mjustics 1o 2ne of the saries.”

2ANOns IMGEc. SEONASIE Ja0eT .

;0 Jisgose of 2l 20 zer inumals Without VNG Ger in DCrooTeee s

a
i
(17
4-
-
i
‘]
it
b |
]
T
(=
g’
B
a
{
ca
i
lf..\
™
=
Ca

— et L

without aldowmg Jer 20 Xe2p 1 reascnaoie. qumiber 37 animas: . The Mifler court-siared: o

mjunciive redef cannot be 2xiended beyonc whatls r33senaciy neesssariio sad the auisance.” Mier

=
—
(VN

Simuiariy, n fius case ihe cowrt feld: In order e abate the-nuisancs. this coufy milows
Forrester and ¢njoins piaintiffs rom keeping more than six rQ0siers onais propeny. . . o Furthermore.
-his court enjoins plaintiis Tom keeping the roosiars 20 lhe property directly adiacenr todetendant s
house.” Judgment Znlry at 30.

The wrial court’s abatement Sarry works.an igjustice on Acgellant n rwo ways, - First the
court’s Sairv s overraaching., Lhe.iral court could have easiiv zbared the nnisance and allowed
Appellant the reasonable use of s property by ordering Appeilant 10 move ais chickens and roDSTECs
10 rhe far side of 7us prapgenv away Tomithe Tincher ﬁro;:erf:e', This wolid-Rave besn Tmuch ‘ess

cestrictve-semedy-which would-havesaustied-beth the Appedents and thekopeiess:
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“The-aw 2 privae auisancessa aw ol de seperafly s og

the facrual cuestion whether the use 1o v
reasonable use under the ‘;rcumstancus @ whether'thers i5an
igereciaoie, >umzan[m_ rangiote mjury res *mw ezl

2TOCETTY IS Ut

mataral ang
savsical discomfor.” < Smpoasis added)

Rautsawe v, iarg, 27 Oho Ape. 3d 20, 21 «1983)(Quoding Aatopik v Chameeriin,

1547 31 o

App. 443, 476). The trial court. however, failed to determine and make 2 factual dnding on whether

the Appeilant’s use of <helr I19.8 acres rrmising 22me Chickens snd rOUsiers was 4 “Teasonatle use

nnder the ciocumsiancss’

iven the @cs that it ‘s entireiv reasoaabie ior A ppeilant 1o use s 2% 3 acres T raisng 22me

chickens and roosiers-and that the raising of these fowl is'an 2conomucaily senencial activity ©or

Appeiant, and givea the facisharchers was a less (88irictive femedv availabie 19 1ne mal court. (1.2

srdering Apceilant 10 move the fowl to the gpposite side orhis = Lppeilantsucmirs thac it was

an-abuse 3{-diserstion-By-themal-courcsa-otderppeilanrtodivesTomsell oT I SUC IR OT WS T
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Tom any J7 Ihe sauses ailezed n o this zetition. the ZTourt is oot
iustified 0 Zrannmng X gemmanent qjunciion 5n ine theory that the Derendant mighr. at some Jditure

Antoly, Davion Maieabie fran Company, 324 Ohio

if Appellee Tincher is mdesd selling iuis real estate and moving, then there is no just reason

" AR P Tt |
231ec (1 1Acl. wers e

thar the permanent injunciion crdered by the nal cours soouid remain in efect. [n

njunerion 0 remain N 2tfecs. it would clearly work an injustes w Appelant Powers. Melei v,

MeNedd, 46 Ohio T, Aps. 248 243
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