SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 12

Plainciff, DECISION/QRDER
Index No. 600029/00

Motlon Seg. Nos.
THE AMERICAN KENNEL CLUB, INC. and THE 001,002, and 003
BRITTANY CLUB OF AMERICA a/k/a THE
AMERICAN BRITTANY CLUB, INC.,

Deferdants.

BARBARA R. KAPNICK, J.

Motions Sequence Numbers 001, 002 and 003 arc consolidated for

disposition.

Plaintiff Jon H. Hammer 1s the owner of an unspayed female

Zrivcany {(7nown as "Ms. Dale's Spoorer”) duly licensed by the Statc
of New Yorx and registered with The American Rennel Club ["ARCT)
undcer No. S1583733/757 "ne tail of plainziifitg Zriztany, which is

This action concerns the standard pgblished in The Complete

Doc Book, an Official Publication of the American Xennel Club 1in

1929 and republished in 1997 (19th editicn) with respect to the

Brittany (alsoc known as Brittany spaniel) breed which provides:

Any tail substantially more than four inches shall be
severely penalized.
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The AKC standards, which are recommended by the parent breed

club (in this case, the American Brittany Club) and approved by the
AKC’s board of directors, are mandated for AKC shows, including the
annual Westminster Xennel Club show held annually in New York City

and are used by AKC judges at all the wvarious AKC specialty and

all-breed shows.
the effect of this tai indard 1s to
so-calleg

contends that
3rittany, such as plaintiff’s
11, from gualifying or effectively competing in Brittany

M

undocked ta
specialty shows and in the frittany showing of all-breed shows.®

There is rno dispute rthat owners wishing <o enter thelr
Brittanys in these competit:ons routinely cause thelr dogs Lo
uncergo a tall decking (i.e., cutting/amputation) procedure.

edical Association recencly concluded
the dog and

in Veterinary M
oo

The Afmerica
procedures provide no benefit

that taill ¢
cause paln and distress, and, as with all surgical procedures, are
and

accompanied by inherent risks of ;zmesthesia,2 blood loss
The practice has been completely banned or severely

infection.

Defendants indicate that scme Brittanys may naturally
dispute that most strains of Brittanys are born with full-length

meet the tail standard without any docking, although there is no
customarily performed

tails.
The procedure 1s, however,
without the use of anesthesia, causing extreme pain and 1nju”

the canine patient.




restricted in Sweden, Finland, Denmark, the United Kingdom and

GCermany .

plaintiff, an attorney eppearing pro se, seeks a declaratory
judgment declaring that the ARC standards pertaining to rails be
declared null and void and in derogation of law - specifically,
Agriculture and Markets Law § 353-a - and preliminarily and
permanently enjoining AKC from applying, enforcing or utilizing the

standard pertalining to Brittany tails.

Defendant AXC now moves for an order: (i) denving plaintiff's
request for declaratory and injunctive relief and dismissing the
complaint in ics entirety on the grounds that plaintifé lackho
standing to assert the claims pursuant to Sect:ion 333-a and thas
the complaint Zalls te establish a Justiciable controversy

cdismissing cthe

b
LN
—

appropriate for cdeclaratory relief: and (i
complaint in ivs entirety on the ground that plainziff has failed
Co state a cause of action upon which relief may he granted.

{Motion Sequence No. 01).

In addition, defendant American Brittany Club, Inc. ({the
"Brittany Club") moves for an order dismissing plaintiff’s
complaint on the grounds that this Court lacks long-arm
jurisdiction under CPLR §§ 301 and 202 and that service of process
was improper, as well as for the reasons set forth in co-defendant

AKC’s motion. (Motion Sequence No. 02}.



Finally, In Defense of Animals ("IDA"), a national non-profit
animal advocacy organization, moves (dMotion Sequence No. 03) for
leave CC appear as amicus curiae in this action, and submits a
proposed memorandum of law in which it argues that tail amputation,
carried out solely for cosmetic purposes, constitutes cruelty in
violation of Agriculture and Markets Law § 2353 (as opposed to §
353-a, the felony section, which forms the basis of plaintifi's
complaint), and that the defendants AKC and the Brittany Club are
furthering acts of cruelty in violation of §333 by promoting the

practice of tail docking.

The motion by IDA for leave to appedar as amicus curiae in thisg
action 1s granted o =he eoxtont 0f permitiing 10N o provide new

information and relevanc argument to the Court with respect to the

pending mocions. See, reémp. v. Rubin, 187 Misc 707 (Sup. Ct.
Queens Co. 1946); Colmes v. Figher, 151 Misc, 222 (Sup. Ct., trie
Co. 1934). The Court notes tha:t IDA has represented that it does

not intend to participate in this action beyond the instant

application.

4

Agriculture and Markets Law § 353-a provides, in relevant

part, that:

1. A person is gulilty of aggravated crueley to animals
when, with no justifiable purpose, he or she
intentionally kills or intentionally causes serious
physical injury to a companion animal with aggravated
cruelty, For purposes of this section, r~aggravated
cruelty” shall mean conduct which: (1} is intended to




cause extreme physical pain; or {(il) is done or carrieq
out in an especially depraved or sadistic manner,

+ * b4

3, Aggravated cruelty to animals 1s a felony, by
defendant convicted of this offense shall be sentenceg
pursuant to paragraph (b) of subdivision one of secrion
55.10 0f the penal law provided, however, that any ternm
of imprisonment impesed for violation of this section
shall be a definite sentence, which may not exceed two

vears.’
2laintifl, however, now concedes that his reference in the
complalnt to Section 353-a was erroneous. Rather, plaintiff

nlicable statute s Agriculture and larrecos

Law § 353, which provides, in relevant part, that

~

A person whno overdrives, overloads, tortures or cruelly
Deats or unjuscifilably injures, maims, mutilates or »ills
any animal, wnether wild or tame, and whether belonging
to himself or to another, or ceprives any animal of
necessary sustenance, food or drink, or reglects or
refuses o furnish it such Ssustenance or drink, or
causes, procures Qor permits any animal tao be overdriven,
overloaced, rtorzured, cruelly beaten, or unjustifiably
injured, maimed, mutilated or killed, or to be deprived
of necessary food or drink, oxr who wilfully sets on foot,
instigates, engages in, or in any way furthers any act of
cruelty to any animal, or any act tending to produce such
cruelty, 1s guilty of a misdemeanor, punishable by

4

’ "Tne purpose of the statute was to provide stricter

penalties for the most egreglous animal abuse cases (Memorandum
in Support, New York State Assembly A - 755). The law, Xknown as
“Buster’s Law’, was_named after_a Schenectady cat.that was-doused
with"kerosine and set on fire. It was also noted in the
governor’s message that such egregious animal abuse was not
isolated since other defenseless animals had been thrown Erom
windows, used for target practice, and subjected to hangings and
starvation {Governor's Message A,341)." People v, Kngwles, 184
Misc.2d 474, 476 (County Ct, Rensselaer Co. 200C).
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imprisonment for not more than one year, or by a fine of
not more than one thousand dollars, or by both. (emphasis
added] .

"Torture* or “cruelty" 1s defined by Section 350 as "every
act, omission, or neglect, whereby unjustifiakle physical pain,

suffering or death is caused or permitted."’

Defendant the 3rittany Club moves for an order dismissing

ff's complaing on the grounds that this Court lacks long-arn

[

nt

[

pla
jurisdiction under either CPLR § 30l or § 302 since the American
Brittany Club, Inc., a feoreign corporatiocon, a) 1is not doing any
business 1In the State of New York; b)) 1s not registered o
otherwise authorized to cde business in New Yorr; ¢) has no cofficos
in New Yorx: ¢d) neither owns nor leases any regal property in how

York: e) has no bank accounts in New York:; ) has no agen:ts

i
O
'

in New York:; g) pays no taxes in New Yorx:; and h)

has "minimal* contacts with New York since only 3.3%% of 1

ot
wn

membership, or 108 out of its 3,100 members, reside in New Yorn.

In addition, defendant the Brittany Club argues that there is
no common ownership between defendant and three local clubs --
i.e

., the Long Island American Brittany Club, the Hudson valley

American Brittany Club and the Upper New York American Brittany

This Court has reviewed the determination of another court
that the act of docking & dog’'s tail is a common practice that 1is
not proscribed by section 353 {(see, People v, Rogers, 183 Misc.
2d 538 (City Ct., Watertown 2000}), although that decision is not
binding on this Court.

§)




i

Club -~ which are located in New York State, and which have their

own officers and staff membhers.

Defendant the rmerican Brittany Club further contends that the
local Brittany clubs, which maintain their own bank accounts, are,
for the most part, financially independent of thé American Brittany
Club. loreover, cdefendant claims that 1t has no power over he
selecticn of the executive officers c¢f each club, and does no:
exercise any contrcl over che marketling and operational policies of

tne local clubhs, which are free tc create tneir own internal rules

and by-laws,

However, it is undisputed that defendant oo

()
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)
0
[
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L
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-
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Club’'s brochure states tnat the Club “is comﬁosed ol many regional
or local clubs located from coast to coast.” In addicion, this
defendant concedes that each member pays an annual $25 membership
tee, only $% of wnich is retained by the local ¢lub. The remaining
$16& from each membership fée is forwarded to the American 3riztany

Club,

New York courts may exercise jurisdiction over a foreign
corporation where the corporation “"regularly does or solicits
business, or engages in any other persistent course of conduct, oOr
derives substantial revenue from goods used or consumed or servicés

rendered, in the state." CPLR §302(a) (3)({1).




Inasmuch as defendant American Brittany Club regularly derives |
substantial fees from New York State, there is a sufficient basis .
for this Court to exercise jurisdiction over said defendant. See,

Laufer v. Ostrow, 55 N.Y.2d 305 (1982),

Defendant DBrittany Club also moves to dismiss plaintiff's
complaint on the grounds that service of process by certified mail J
(without an acknowledgment of recelpt form, as reguired by CPLR
§312-a(d]) was cdefective, and that service of process upon ARKC &id

not constltute proper service upon the American Brittany Club,

Plaintiff does rnot dispute that scrvice was not properly made
in the first instarnce but claims to have re-served deferndan:
3rittany Club by service upon Nancy Morabito, Hudson Valley

Regional Club Secretary on March 8, 2000.

However, plaintiff nas made no showing that the regiconal
secretary 1s authorized to accept service on behalf of the national

organization. See, e.g., Dominguez v. National Airlines, 42 F.R.D.

35 (S.D.NuY. 1966).

Service upon defendant american Brittany Club was, therefore,

defective, and plaintiff's complaint against it must be dismissed.



This Court thus turns its attention to the motion by dofendan:s
- [RARES ~

AKC for an order denying plaintiff’s request for declaratory and

injunctive relief and dismissing the complaint in ics entirecy

Defendant AKC argues that plalintiff, a privace Cltizen, lache
standing to assert claims under Section 353, whiéh nmanifestly vesrs
its enforcement with the law enforcement branch of government gor
with specific societies inceorporated for the purpose of preventing
cruelty £o animals and does not expressly provide a_private righc
of action. Defencant AXC further arques that it would bhe
inconsistent with the statutory enforcement scheme set forth in the
statute o imply a private rignht of action in favor of plaintiff,

See, Carrier v, Salvarion ~roye, 83 MH.ov .2

The test of whether a private action may 2o izplied iavolves
three factors: "' (1) whether the plainziff is orne ¢ the class for
whose particular beneflirz the statute was enacred: {2) whether
recognition of a private right of action would promote the
lTegislative purpose; and (3} whether creation of such a right would
be conslstent with the legislative scheme’ (citation omitted)-

Carrier v. Salvation Army, supra at 302,

The party pursulng the private right of action bears the

burden of meéting that test. See, Larson v. Albany Medical Center,

173 Misc.2d 508 (Sup. Ct., Albany Co. 1997), aff’d as modified, 252

A.D.2d 936 (1998).
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However, in the instant case, plalntiff does not seek rto
enforce any private rights under the statute nor does plaintiff
seek ro recover any damages or attorney’'s fees. Rather, plaintifs
merely seeks a declaration with respect to the applicabilirty of a
criminal statute under which he could be subject to prosecution if
ne arranged to have his Brittany's tail docked in preparation for

entering the animal in an AKC-sponsored competition,

Defendant AKC alsc moves to dismiss the complaint on the
ground that it fails rto establish a Jjusticiable controversy
appropriate for declaratory relief. Specifically, defendant ARC
argues tnhat plaintifi has falled to allege -- and cannot allege --

that Iie rnas entered his Zrittany 1n a conformation show and that

pomr

his dog was disgualified on account of the length of her zatl

Plaintiff concedes that his Brittany has not compezed in any
A¥C Dreec shows since she was only six aonths of age at the
commencement of this action and 1s not vet of suitable age for
effective showing. However, plaintiff is noretheless an aggrieved
party since for several months he has requested that defendants

modify the existing standard and they have refused.

Defendant AKC also contends that even if plaintiff has
standing to enforce §353, plaintiff has failed to state a claim
for violating of the statute as against AKC since it does not.

perform the docking procedure.



Defendant next arqgues that the declaratory and injunctive
relief sought by plaintiff essentlially would reguire the Court ro
make an aesthetic judgment as to the appearance oL 3rittanys, a
subject in which the Court has no expertise. Defendant further
argues that the Court should be reluctant to become involved in

defendant’'s internal affairs. (See, e.g., Thornton v. American

Kennel Club, 182 A.D.2d 358 (lst Dep't 1992}.

™

inTo

rn

However, the Court is not being asked to inject i:sel

L

cl

e

the management of ARC's internal affairs but me
legality of a wicdespread practice which appears to be attributahle,
in large part, to the ~ARC raill standard.

inally, co

m

1y

endant ARC argues tnhaz plainziifi nos no

h—
m

protectible lnterest in entering the Brittany Lo, or

ARC-sancricned dog show.,

2lain

- .
-

, on the other nhand, c¢ontends that =he 32r:

Al

Fty
[N
1

cany
standard "discriminates” against him and others similarly situated

and is ‘arbitrary and capricious’ since there is no penalty tail

provision with respect to other breeds,'such as the English setter.

Plaintiff's complaint, however, fails to sufficiently set

forth these allegations.

rto rule on the



Acceordingly, based on all the papers submitted and the oral
argument held on the record on June 28, 2000, the motion by the
smerican Kennel Club, Inc. and the motion by the American Brictcany

Club, Inc. for an order dismissing the complaint are granted.

Plaintiff 1is, however, granted leave to effectuate proper
service upon the defendants, within 30 days of service of a copy of
this order with notice of entry, of a re-plead complaint which more

A
I

fully and specifically sets forcth pleintifi's allegacl

It

ns o

O

"discriminatory’ and ‘arbitrary and capricious

of the deferncdants,

Tnis constlitutos zmo decision ard order of this Cours.

.
[ — //
Dazed: Januvary LT, 2001 ,gigggii/(““

BARBARA B, FMAPNICK

+.5.C.

BARBARA R, [{ARNICK
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