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COURT OF APPEALS
STATE OF NEW YORK

JON H. HAMMER,
Plaintiff-Appellant,
-agéinst-
THE AMERICAN KENNEL CLUB and
'BRITTANY CLUB OF AMERICA a/k/a
THE AMERICAN BRITTANY CLUB, INC.,

Defendants-Respondents.

BRIEF OF PLAINTIFF-APPELLANT
Preliminary Statement

Plaintiff-Appeliant, Jon H. Hammer (hereinafter “plaintiff” or “appellant’),
appeals from the decision and order entered February 27, 2003 in the Supreme Court,
Appeliats Division, First Department, which affimed the judgment_of the Supreme
Court, New York County (Kapnick, J.) entered February 26, 2002, which had granted
the défendants'-respondents’ motions to dismiss the amended complaint. This appeal
is taken as of right pursuant to CPLR Sec. 5601 (a) of the CPLR, since it is an appeal
from an action originating in the Supreme Court from an order of the Appeliata Division,
.Which finally determined the action, with a dissent by tijudges on a question of law in

 favor of the party taking the appeal.
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Questions Presented
1. Did the Appellate Division err in conciudlng that pialnttff could not

maintain a pnvaw cause of action based upon Section 353 of the New Ym-k

gnculture and Markets Law?
2. Drd the Appeﬂate Decision err in concludmg that plalntlff was not

enfitied to declaratory judgment and m;uncbve reﬁef agamst these defendants'?

3.  Does amputation of a canine tall for cosmetrc purposes come
wrthm the prohibmon of the cnmmal sanctrons of Sect:on 353 of the New York o

'Agnculture and Markets Law mterdlctmg urqustrﬁable manmng or mulﬁahon of any
ammal or lhe causmg or furtheﬂng of any act of crualty to an ammal'? .:
"'4'.'_ a May the _;udicnai branr;h mtarvene in the naﬂonal rule makmg
functlons of a pnvate enterprise exercrsmg monopo!y oontrol of the dog breeding |
and showmg industry, at least where such functlons musa or promote acbons in -
o derogahon of New York cnmmal Iaw? I
o | STATL 0|. ED
Agrlculture and Markets Law Sawon 353

"A person who unjustiﬁably __g_m_g. mgﬂl_am or Iulls any ammal |
causes, m or perrmts any ammal fo be... un]usbﬁably tnjured rnalmed mutllated:i' “
or kllied or . m anywayﬂ__m any actof cruelty to any animal is guiltyofa JC N

mrsdemeanor (emphasas supphed) *

! Hereinafter Sec, 353, =
? See Peoplo v. Bunt, 118 Misc.2d 904 (Tust. Ct. Dutch 1983) and 74 St. John's L Rev. 287, 289 (2000) for mn

snalysis of the statute.
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NATURE OF THE CASE AND FACTS
The amended complaint (Reoord p.12f' sets fo_rlh facts which have not been
materially d:spu!ed by respondents or controverted by the msi prms Court belcw in

either of its oplnions (R-T 31). AKC, a so-called not -for-profit entity, operaﬁas as a da
facto nationaf monopoly in the dog breedmg and showing mdustry (R-17, 161, 182)
AKC and raspondents Amencan Brittany Club Inc. (hu‘einaﬂaer "ABC", coledive!y
"defem:lants“ or respondents") have in oonmn amposed a uabonal standafd which, in
essence, mmdates that appellant unlawfuﬂy muhlate hls Bri!my canme dog by .
amputanng the tail of hls dog (w;:hemnsbcally oalled "dodung' by mspondmts) in ordet
tocompeieon an equa!footmg mthe Spodofdog showing (seeamendecl comphlnt.
R-12, sfseq) Thenahueofmecasemdmeessenhalfadsareas setforth mJusbce
Saxe" s majorlty crplmon for the Appelate Dmsaon, I-'lrst Deparlment. They are aet forth
below in haec verba (R-196 197) o | o

"'I'hrough the years the Amenean KemelClub and ﬁs member bteed clubs hava
set breed standards for dogs entenng vanom oumpeﬁhons spmmd by lhat
organization. For each of the 146 separate breeds reuogmzed by the AKC, dlstim'.t
breed standards are estabﬁshed mfhally by the nahonal paferll breed club and then
sulmﬂed to the AKC for approval For some breeds lhe standard lnvolvee the
cropping, or cﬁppzng. 01‘ the dogs ears to a oertam srze or shape For carlmn other
breeds, the standard mvolves docking. or amputatlon of all or part of the dog s ba'! The

*hereinafter "(R- )"
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standard promuigated by defendants for judging the breed of dog known as the
Brittany, or the Brittany Spaniel, in sponsered oonmetiﬁons includes the provision that
“any tail substantlally more than fow inches shall be severely penalized.’

Plaintiff, Jon H. Hammer is the owner of a purebred Bnttany Spaniel whlch has a
natural, un_doeked tail approximately ten (10) inches long. He eontends thatl tail docking
is a form of animai cruelty, and that the- pfadicﬂ eﬂ‘ect of defendants‘ tail standards fo.r
Bnﬂany Spamela is to effechvely exclude his dog fmm rneamngftmy eompeﬁng in AKC
shows unless he complies wilh what he perceives as an unfa:r and dvecﬁmmatory
practice. o
Spec:ﬁcany hls amended complamt seeks g declaratory judgment that the
oomp!amd—of standard (1) unlawfully diecnmmates agamst plamtlff by effecﬁ\faly
precluding him from entenng his dog m breed oompeﬁhons, (2) is arbntrary and
capnemus {3) violates Agncm:ure and Markets Law §353 and (4) is nul! and void as m
derogatuun of law; he fudher seeks an mjuncnon prohlbulng defendants fmm applylﬂg,
enforc:ng or utilizmg the standard - - _

_ Defendants moved to dismlss the compimnl on tbegmunds that planntlﬂr d!d noi
have the legal capacnty to sue and that he had failed to staie a eause of actuon (CPLR

3211(3)(3) (?’)) The motion douft granted the motzon. and for lhe reasons that follaw

we affirm.”

" :,:».'-.:-. B T e L L TpC e v R

: The Appellate DIVISIOFI ma;onty acknow}edged that "there are numerous reasons
why canlne tail docking mlght be termed cruel (R-199) such as the fact thm the
procedure is generaliy performed without anesthes:a and assertedly causes great pain

4
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to the young puppy (R-199); and that tail docking interferes with adog's natural form of
commumcatlon (R-199). The majomy correctly noted that the subject statute does not
preclude causing pain, but only interdicts pain brought about M@Jx (R-200). The
court further stated that a "detenmnatlon onthe merrts as to whether the requ:s:te
Justlﬁcatlon is estabhshed wotﬂd be proper in the context of trial or . summary |

judgment” (R-200), bust it could not resolve the queshon on an appeal from the decision
below grantlng a CPLR Rule 3211 moﬁon to dtsmiss The Appellate lesnn assumed
for purposes of its decision that the practme of canine tail ammnatlon was mdeed cruel
and unjust:flable (R-200). |

The Appeﬂate Dmsmn clearly rejected the argumeznt of defendanls and amrc:
that the oourt waa precluded from addresstng the merits benuse courts should nol
interfere w:th the internal aﬁalrs of prwate voluntary orgamzahons, holdmg that the
ooncept of such non—mterference is of no eﬁect when the orgamzatwon s ru!es as here
violate stite law and publlc policy (R-197 193) R '

The Appel!ate Court also rapudlated the amument that Sec. 353 may not be
cmstmed to encornpass camne tail dockmg (R-200 20‘! ) The defendants had angued
that the leglslature had spectﬁcalry pmhibrtad equtne tail doclung and the cllppmg of
canlne ears by non-vetennafy non-anesthesua prooedwes and that aooordmgly the "
fallure to specifically bar canine tail docklng should be read as an implicit aooeptance of
the. procedure in rejechng thls narrow constmctlon oftha statute the majority stated
that equm 1aﬂ dockmg and canine ear chppmg oonstttuted statutory vnolaﬁons wh:ch
apply regardless of mshﬁcaﬁon whereas the general pmhbihon of camne omelty here

under review only applies if the pro::edure is un_rusﬂﬁed (R-207).
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‘The Appellate decision, however, affirmed the trial court's dismissal on the
grounds that plaintiff “lacked standing to obtain any . ... civil remedies.” (R-201.202).

ARGUMENT
POINT}
| THE APPELLATE DIVISION ERRED IN HOLDING‘

THAT PLAINTIFF COULD NOT MAINTAIN' A
F’RNATE CAUSE OF ACTION BASEB UPON SECTlON

A The Appeﬂate Division erroneously held that a pn\rata _
- party could fot maintain a civil action for an injury sustained -
. B s i LR i . .
© The facts heré are undisputed: The defendants American Kernet Club {-AKC')'
and the American Brittany Club {"ABC") establlshmmdaimybmed sﬂndan:ls for
enter’ing‘dog show competitions. The Brittany standard prcmdes ﬂmt "'é'ny' tail more
than four inches shall be severely penalized.” (R-15, 118) I ‘Grder 1o compete in AKC
and ABC sponisored shows, the only readily availabla arend of competition; Brittany -
- owners are thus required to amputate their dog’s tail, since the' Brittany, as with most
canines, “come from the factory" (R-138)’ with tails, ot with four irich stubs artificially
created for éo‘srrrefic'purpo'séﬁl ' | o :
Planmiffowns ] Brluany. whvchhaseeks to entenn AKC/ABC breed shows; bit:
o do so, he must amputate hfs dag 3 taif The Appeliate Dmsaon concursthat s cruel
fo amputate a dog’s tail forcosm:c purposes; and that doing so consfitutes a violation
of Sec. 353 (R-199, 200). Notwithstanding, the Court below ruled that plaintiff is entitled
fo no refief, thus there is a clear statutory wrong with no apparent mM. The courts
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below refuse to order the AKC/ABC consortium to modify their illegal rules. What
reasons does the appetlate court below advance for such an incongruous resuit?

First, the Court opines that Sec. 353 is a criminal statute, and, as such, its
enforcement must be entrusted only té pubiié agencnes and that civil remedies of
injunctive or declaratory relief are not generally available to pﬁvate individuals to
prevent violations of penal statules (H-202) Tha Court funher concludes that a private
cause of action based upon__a gmtauon ofa Griminal law may be engraﬂed on the
statulory plan, only where three criteﬂa are met (1) plamt:ff must be within the class for
whose benefit the statute was enastad (2) recognmnn of a pnvaie nght oi action must
promote the legislative purpose and (3) ereaﬂon of suoh a right musl be cansnstent with
the legisiative scheme (R-202, 203). The Court held only that the third factor was not
satisfied because the legislature had established a criminal enforcement procedure for
Sec. 353 violations (R-202). o

Themasonmgmthemajmtydecusmbehwmmneoua. it has misread this -
Court's Jine of decisions pertaining fo the. availability of private causes of actton
‘grounded upon state criminal faw. Mweqver, coritrary to the rule at common law, penal.
statues should rot be strictly construed, but should be read broadly 1o promote justice. -
and secure the humanitarian and remedial objectives of the law, i this case o preciude
animal cruelty. 87 NY, Jur, 2d, Stafufes, at p. 161 (Lawyer's Goop 1992); ses also 1
MicKinney's Statufes, Sec. 321.. The presumption is not, as he court bela ow Teid,
against the vibility.of a private right of action based on penal statutes. On the contrary,
the preswmtidn is in favor of private civil remedies, absent a showing that private
actions would be at clear variance with the legisiative scheme.
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As Professor Dan B. Dobbs points out, “in the devel_opment of English law, tort
law arose out of criminal law... & single act might constitute both a crime and a tort
For example, if a defendant beats a person, he is almost certainly committing a crime. ..
He is also committing a tort.” Dobbs, The Law of Torts, Sec. 21, p. 4 (West 2001). In
fact, rather than constituting a bar to a private cause of action, “courts will take notice of
the fad that defendant's conduct arnounted fo a crime and vﬁﬂl give weight to the factin
determining wbéther the conduc_l also amounteﬁ to atort” /d. This is in accord with the
jaw of the Siaté of New York. | | | |
" In ABounad rohme: 2 Co,, 243 N'Y, 488 (1926) the plaintiff

purchased oontalners of olive oil. wmch were faisely !abeled asto wefght Stafe
mspactors disoovered that plamtiff was ofrering 1he mlslabeled contamers for sale and
threatened pmseouﬁon Piamﬂﬂ was oompelied to employ counsel to defanﬂ himself
and subsequenﬂy sued to recover hrs Iegal e:q:enses fmm the person who, soid to,
plamhfl’s vendor. The quostmn before the Coudwas wbether the statute confarmd a-
right uf action agamst a remote seuer This Court held that it did stahng as follows:.

Wewghtmtﬁo assumethalthe Legls}atare mlandedm,
Jimit the duties of those violating such provisions as these by

* any technicalrues of prhvity but hat i was ntended (o

penalliesamordmrﬁdfombiabonsofcowseh:mishes no

- argument-against this-conclusion. Civil responsibility and
public punishment by common usage have long since. been
'astablished as appropriate and complementary associatés: -

cofitisa . weﬂsetﬂedmatsmhanwwwhohassuﬁered'
fmm a disregard and violation of the duty has a cause of

- action for his. dgamages agamstthe one who has disregarded”

" his duty. From the duty and its violation there is implied a
cause of action in favor of the one for whoseé benefit the duty
was imposed . . . Violation becomes actionable-default.

8
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Sent By: ANIMAL LEGAL DEFENSE FUND;

This rule is so general and well established that it is not
subject fo debate.” /d. at 465, 4686. (emphasis supplied)

) ThemsesreiieduponbymemajorﬂymmeAppellateDiwsmn Carrier v.
MWJ,BGNYZdZBB(mQB) M‘M%ADM?ZQM“D@t
1983), amwuy_d_@m_r 173Misc 2d 508 (Sup Ct. Albany 1997),

mod. other grounds. 252 A.D. 2d 936 (3d Dept. 1998) do not in any way repudiate this
"general and wel established” (id) principle of jurisprudence. The legiefativa intent to
craft a private a private nghtofacbon is “implied”, as this Court held in_mmgdgr,
supra, from the violation of a criminal statute The fomolng ceses cited by the Court
below merely confirm that this lmplicatnn may be overmme by a clear shomng that (a)
permitting a pnvate remedy would contravene the legas!auve scheme underiymg the |
penal statute, (b) rtwouldbeln c:onﬂlctwmotberstalues or(c)itwmld becontlaryto _

: slmngpub!icpollcy memndameMaHmpllcatlons ofa pﬁvatenghtofacﬁonremam.
The burden is imposed on those opposang the pnvate remedy to demonstrate lhat there ‘
exist sound public policy reasons forabrogatlng ths judmiaﬁy cmﬂed unpllcatmn ln the |

.case at bar, ﬁieaubmlﬁedﬂ\atnusud!shmmhasbeenorcanbemade |

The plaintiff in M playels of a dsﬂmut somer team sued the president
of the corporate owner for unpandwages underSec 198—aoﬂhe Lebog' Law whlch
declared ita mlsdemeanor for ammomte ofﬁeer to fail to pay employee wages The
Appeliate Division and thls Court agreed upon the absence of apnvate ;emedy against
the corpmaie officer because. of a statu!ory scheme ‘which: impupsed cwil ﬁebmty upon
the top ten sharehoiders o’f a non—publlcly traded oorporaﬁnn andwnmma! Isablhty on
corporate ofﬁoers The statutory panem Ihere oleer!y opted egainst cwil I‘abnlnty
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imposed on corporate officers for unpaid wages, and thus the presumption that the
criminal statute authorized a private right of action was rebutted. The patlemdﬂwelaw
before this Court does not warrant such a rebuttal.

In Carrier, supra., the plaintiff, resident of an adult care facility, subjected to state
supervision, brought an action agamet the operator (Salvation Anny) of lhe fac'my for
the appmnhmnl of a receiver. The defendant’s plan to surrender its operating
Mammmmmmmmmwbywmd
Social Welfare. Plaintiff oomplained that defendant failed in its obllgatlons pursuarﬂ to

the apprwed surrender plan. This Court, citing He
Cent. School District, 76 N.Y.2d 207, 211,(1960), mmmw
- 73N.Y.2d 629, 633 (1989) stated that private parties may séek relief onlylfa B
legisiative intent to create such a ight Is faiily implied" in the statuiory provisions andits.
legmiaﬁve history. This i mqun'y mvoivmthfeofactms | o
(1) whether plaintiff is within the class for whose parlicular ‘bénefit the statute |
~was enacted; '
(2)  whether recognition of a private right of action would promote the
legislative purpose; and R
) (3) whether creation of such a right would be consistent with the !egislatlve
scheme. [citations omitied] : o
Thethirdfactor . is generally the most critical.” Cafrier 1 .S

supra, at BB NY2d at302

10
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This Court mg,amdemedapmte right of action beeause adult care facilities
wereheaviyregmatedandenfomementauﬁ\ornym expmscymsmmmntha
Department of Social Service” id at p. 303. ]

Hoxie's Painting Co., supra., was an action against a school district for damages
byacontadorbreooverforwagesbelowmepmﬂhgmlemandmdbymelabw
law. This Court dismissed the claim to maintain a private cause of action, reasnmng
that "an implied private cause of action”, subjecting the public entity 1o financial iability,
was at vanance with the unmistakable aim of the-statutory scheme to imposa fiability
upanthecuntmctm __Qg}g;_stmal?'ﬁ N-Y.2d at213.

!n&&ﬁ!.wpm lhlsComtdeniedrewvelytoammfordamgessustaM‘
mahanﬁoaccldentfoMng hermunpuanufamndmmmofpenalmmg*
260.20(4) [presently designated aszaazo(zummmdmofalmmf
a minor by anyone exceptaparentorguardian ThaCowtmﬁmedmentenainapmle
m-ﬁmbe%hd%omuﬂhambeenmmmmwpms&
pmvism of the General Obligations Law Sec. 11-100, which pmvidedforcml action
only by persons injured by the intoxicated persoh and not by the Intoxicted person for
hismhermvnhjuﬁes. | £
for the dearpmposnionﬂ\atnprwatacause:snottobempﬁedmmapenalstame if
domgsomuldbeatvamncewﬂnﬂ\eobwmlegldaﬁvesm lnw. '
sustaining e private right of action for unpald wages was directly contrary to the
applicable labor law. In Camier, such an acfion would have done vielence fo the

statutory scheme embodied within the four comers of the Social Service Law. Finally,
11
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~in Hoxie's and Sheehy, a private right of action would have overtumed the clear
- legislative intent of the applicable statutes.

Larson v. Albany Med Ctr, 173 Misc.2d 508 (Sup. Ct Albany 1997), mod. other
grounds, 252 A.D.2d 936 (3d Dept. 1998), mistakeniy refied upon by the Court below,
i i) Wit hede cases. In Larson, Id., the Court rejected a privae right of action
to nurses alleged to have been terminated in retaliation for submitting letters pursuant
to the Civil Rights Law. TheCourt denied a private cause oiacnon because such a
private right of action would have been inconsistent with a strong public policy against

 private actions for abusive or wrongful discharge of an employee. No sixch policy is
present in the case at bar with respect.to Sec. 353 of the Agriculture and Markets Law.

In the mstant case, the guestion is whether of not to permit a private cause of
action based upon the defendants’ patent \nolatton of Sec. 353. The crifical issue

sary to lhe detenmnahon is “whether creation of sut:h a right wouid be consistent
with the legislative scheme. mﬂmm 88 N.Y.2d 298, 302 (1990) The
Appellate Dmsum found below that sanctlomng a pnvate right of action would be
inconsistent with the Iegislaﬁve scheme (R-203),. because the legisiature exp!mtly
ddamhed the means by whlch [Arbcle 26 of the Agncullwe and Markets Law] is to be
etﬂomad (R—203} Howaver the only expﬁcll means of enfomement ldamfﬂed by lhe
Court below were Sections 371 and 372 of the Act. -Section 371 does no more than
authorize constables, agents of any amhonty with jurisdiction to prevent crueity '—'° .
animals, and police ofﬁcers to make arrests or issue a sumimons, whereas Seclion 372
merely authorizes magustrat_es toi lss,ue arrest and search warants. The provisions of
Sectior;s 371and 372 doiitlie more than is authorized for the enforcement of any penal

12



A Sadil S e did I L LB R L] O
ervis gy e TN WAy r‘ua-lu'u-r LR R~ I”, |“EU L F RS LS |

statute. At most, such provisions reflect a possible concemn that ordihary police officers
might have neither the time nor the inclination to enforce the sanctions under Article 28,
and that the legislature intended to assure the availability of officers with greater animal
profection motivation o enforce the article., By no sirstch of the imagination can these
two provisions be read as eﬁc&mpéssmg a comprehensive Mmm for the
enforcement of Arlicle 26 that would be impeded or even inhibited bysamctmmnga
private right of action to enforce Sec. 353 of Asticle 26. |
Private actions have contributed a great deal to the enforcement of
govemmental pqﬁéy;' as éstabiished by either criminal or civil statutes. Govemment
enfofcement,for example, of our anttrust and securties laws, Nave been raferiall
ugmented by private causes of action. Govemment rasoumes are obwonsly ﬂnite
such resoitrces rust be allocated, a procedure which ofien leave some laws |
unenfomed-or, at best, margmally enforced. Pmrata action, Such as that lnmated‘by -
plaintiff, steps in to fill the vacuum mtheenforcemaﬂtmed‘amsm ofSec 353,
Thie decisions of this Court teach that, ‘abserit &n express prowslon authoﬂzing a
pnvatecwiaduonioenforwammmalstahne lhequaﬁonisoneoonshumgme o
ader'v. Strohmeyer & Arpe Go.. 243 NY 458, 463464
fo, 92

legisiative intent. See Abo

(1926);
A.D.2d 729, 730 (4® Dept. 1983), affd., ‘B1N.Y 2d 812 (1984)." Leglslatwa interit to

allow a privafe right of action is unpﬁed,&b_@ngg[. supra. ‘a415416, unless fhe "
cregtion of siich pivate action would clearly contravene or subvert the legisiatufe

scheme, as in Carmier, supra: and Hoxie, supra., is in confiict with other statutes, as in

13
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Sheehy, supm. or confréry to a strong public policy as in Larson, supra,‘ Such are not
the factual and legal parameters in the case at bar. | |

Reoogniﬁon of a private right of action in the case at bar creates no conflict with
any Jegislative scheme, other stamt.esl or pm—e)ustmg clearly arhcu!ated public poﬁcy‘ a
private right of action as sought by plaintiff under Sac.. 353is implied Plammf
accordnglyhassland‘mgtopmsueﬁeeamofacﬁonmplahedof and thomajonly
damsonomeAppeuate Division shouidbereversed | |
B. .. The -Appal_late Division Rationale Dismissing Plaintiffs Claims For Discrimination
And Arbitrary And Capricious Practice Is Emoneous

Had the Court below been correct in deteaining that no private action is
sustainable under Sec, 353, it would necessarily follow that no cause of action for- -
discrimination and/or arbilra_»ry and capricious cdnduci Quld‘be-mhlained. -We agree
with the Court below that the discrimination here is not per se ilegal; and if plaintiffs
sole assertion or complaint perfained to defendants’ discriminatory cosmetic -
preferences, the plaintiffs.cauge of action would. nutbasustamable Howewer. suchis .
not the gravamen of plaintiff's claim. Platnﬂfrs oumpiaim is that defendants promote a -
mandatory standard that discriminates, in its mrnpettma dog shows; against canine .
owners and competstors who hava not malmed ‘lheil’ dog. and in favor of those who act
in derogatian of New York law and a claaf rernedial pubhc poﬁcy.
" The amended complaint alleges, and for purposes of its decision the Appeilate

Division agreed, that amputation of a dog's tail constituted unjustifiable injury and .

canine mutilation, and henea-consﬁhnted an act of cruelty in contravention of Sec. 353.

14
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i, as demonstrated in Point | (A) of this brief, there-exists a pn'vaté right of action for a
violation of Sec. 353, the plaintff, because of his refusal to violate the law and muma{e
his dog, is injured by defendants' insistence on discriminating against him by reason of
that refusal. Such a discriminatory action, founded as it s on the defendanm mandated
cruel standards, is and must be acﬁohabla. | |
In NewYom. emplcmﬁen! atwﬂ remains the law. There is an overriding public

pohcyagamst a private action, even fo; an arbﬂrary discharge. Ses, L@Lﬂg&m
Med. Ctr, 173 Misc.2d 508 (Sup Ct. Albany 1997). Nevertheless, an employee may
not be- dcscﬂmhated against or termmated ina manner pmhibiied by law such as for
reasons of race, religion or nationality. Neﬂher may a party, whether a pnvate
| association or otherwise, dlsmnunateagmnst contestants by favoring dog show
entrants who mutilate their dogs in cléar violation of New York's criminat animal
protection law (Sec. 353). ;

- The Appeliate Division obine'shﬁiﬂ'l&r‘ig"lﬂio'ﬁonipﬂéh .ﬂ:og shows is not a
legally protected right (R-206). ‘Plaintiff concedes this limited point; but; plaintiff does
have a right to compete withouit being discriminated against due.to his compliance with

 Now York law. Surely an entity can not be permitted to discriminate with impunity
- against law abiding citizens and in favor of ﬁmseviolaﬂg penal law sanctions. :

C TheAppeleﬂe Dmsm Erred In Cm’h‘umg P!amﬁﬂ's
Complaint As An lmpemslssibie Request For An Advisory

Oplmon ,

The Appeliate Division held that plaintiff hadrequeshda declaration as to

whether he would be subject to criminal prosecution if he were fo dock his dog's tai,
15
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and was thereby seeking an impermissible advisory judicial opinion. Suchis notthe
case here; plaintiff seeks no injunction to restrain the county district attomey or any
other enforcement agericy against Sec. 353 étalutory enforcement. Plaintiff rather
prays for injunqtivé refief against AKC!AEC from enforcing, applying.and promoting their
ilegal standards (complaint, § 31, R-21). |

| - POINT 1

THE APPELLATE DNISION ERRED IN HOLDING PLAINTIFF
WAS NOT ENTITLED TO DECLARATORY JUDGMENT AND

INJUNCT!!E BEL[EE AQAMST gﬂggg DEFEHQJ_\_NTS

The' tlissent below by Judge Ellann found "there is no dispute s to what
consbtuies ta‘l dooklng" and that "whather laﬂ dochng for purely oosmehc reasons
wolaies Sec 353 is solety a questm of Iaw approprlate I’or a declamtury 1udgmem."
(R-213) - )
The Coun below ﬁnds in essence, lhat no reief s avanlable for an overt wrong,
except for plainhff to mutliate hts dog, mﬂu:t need!ess pain, and nsk prosecution E\nen
were the dtstnct attormey to declme prosecutlon the mannmg would hama been _
eﬁectuated and the damage would thus be wepamble Dur r.ourts however are
vested wrth the dlscretnonary power under CPLR §3001 lso grant declaratoly relsef LI
order to stab:hze oontentlous reiabons of @ Iegal natum and ehmmate uneenaimy asto
presentor futura obligatlans See_ggn_cie_r,s_\g_smg. 129 Masc 24d 45 49 492 N Y S 2d

510 513 (Sup Ct Nass 1985).

ln the presen! case, appallant seeks to compete on an equal basns WIﬂ'l other s
Bnttany ownefs but to do so he must amputate his dag (3 tall a mmilamon which he

claims wuuld \nolate New Ymk Iaw Conversely respondefﬂs assert that their
16
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discriminatory standard does not violate that law because the statute does ol expficiﬂy
encompass tail docking. The declaratory judment statute is crafted to resowe just
such disputes. See the analysis by this Court on declaratory refief in N.Y. ﬂ ﬂg

Intere ngv Carey, 42 N.Y.2d 527 (1977), whemilen‘phaslzedﬂ'lediscretlonaw
nature of the remedy and that such rehef is appropnate where legal redress is essential.
Id. at530-531. Where, as mthemstantcasa the meanmg orconsu'ut:hon of a statute

;smaessentlalqueshonbefommeCounbeluwnrmmcmndeclamﬁmyreﬁeﬂsme
i & Bradst of New Yor 276NY193

proper procedural remedy ]

2086 (1937) Moreover in AM 263 App DN 585 35
N.Y.S.2d 124 (3d Dept. 1942) revid'on oiher grounds 280 N Y 92 (1 943), dedarabfy

judgment was held to be an approprlate pmaadural remedy in canshnng. among oihar
stafutes, the New York Agriculture and Markets Law. The essential purpose of
declaralory judgment in the CPLR is epltomlzed by the undisputed fac‘tual parametas
and the question of statutocy consuuction now before tms Coult. | -
Even were the plalmd‘f millng to ampuiate his dog'a hi! in orderto compete on an
equal footmg in dog show compettlons he oould not do so.in New York without riskmg
criminal prosecut:on The dghi to bmg the rnauer for judici’ai rewew by subjechng ) |

oneaeiftoarrestlsnotacogmzable remedyatlaw Y i ors.
v, State Liauor Authority, 285 N.Y. 272, 278 (1941). I the oft—crled case of g_un_:;L N
_&'x___,ma}{ 17A.D.2d 207 234 N.Y. S 2d 435 (4"‘ Dept 1962), appeal demed 17 A D.?.d
10386, appeal dism!ssed 12 N. Y 2d 645 882 (1963) the Cou;t granted declaratory
rehief to a bookseller to determlne i a contemplated book saie would be in wolatlon of
the penal law; he was not required 1o ﬂrst sell the book and incur the nsk of

17
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prosecution: In Bunis, the meaning of the statute in question was at issue in terms of
its construction and application to the undisputed facts; and, hence, declaratory refisf
was deemed to be an appropriate remedy. See DeVeau v. Braisted, 5 App.Div.2d 603,
174 N.Y.S.2d 596 (2™ Dept. 1958), affd. 5 N.Y.2d 236 (1959), 363 U.S.. 144 (1980),
where the Second Department stated in pertinent part at'5 App.Div.2d 607:

"Oneofﬂweve:y purposes of a declaratory judgment is to setfle a

serious guestion of law as to the validity of a statute which would
_bethebasnsfur a threatened prosecution for crime, without :

requiring, as a prerequisite of a judicial entertainment of the

question, | that interested parties first commit the very acts that are

mvohred in the dlspu!e and thereby run the nsk of prosewﬁon

The Court below, in éoncluding that its opinion in interpreting the subject statite
would be "an impermissible advisofy opinion.” has failed to recognize this basic
purpose of the declaratory judgment statute.

A POINT T/
- GANINE TAJL DOCKING FOR COSMETK: PtiRPOSES lS A CLEAR

The Appellate bmgion; as discussed above, indicated that it considered canine
tail docking to be cruel and unjustified (R-199); but it didnot actually find, but rather *
assumed for purpose of its decision; that such practice was cruel and unjustified. If this
Court agrees with plaintiff that he has standing to maintain this civil action based upon-
the defendants’ vielation-of Sec.. 353, and mat-ra%dédam‘-judgmentrandtiniumﬁve
relief are appropriate remedies, in such eveit the issue is ripe for adjudication-on . |

summary judgment, as only-questions of law need be decided.

18
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The subject statute (Sec. 353) penalizes maiming and mutilation or the causing
orprow_ﬁngmereof. Webster's Dictionary defines mutilate as follows: “To cut off or
damage a limb or other important part of (a person or animal).” [emphasis added]
Webster's New World Dictionary at p. 970 (college ed. 1966). Using the ordinary
meaning (see 1 McKinney's Statutes, Sec. 234) of the word “maiming”, it is clear;
therefore, Mmepmmmwamesmumwsmmmmns
of the statute. Saa.ﬂe_gn&y,__em, 75NY2d343 348(1990} cmngandre!yingon
Webster’s Dictionary and ___QKM_QM&I The aﬁm&ﬁm from Pramm
veterinarians, academlcs and the New York Hm‘nane Socuety also aﬂest that taul
docking:{amputation and mutilation) causes extreme pain and poses serious medical
risk. (R-165-182) The national AVMA supports this conolusion. (R-148) ‘As the
Appeliate Division found, tail docking is generally performéd without the use of
anesthesia (R-199); an& “aithough the point is disputed by defendants, many dog
experts’ essert that dogs cerrmtmtcale wrth their tails espemaﬂy to other animals.” (R-
199) The Courtbe:owfounamattan dodnng neceswify marfemswim this natural form
of communication, which could arguably result in injury not only-to the dog'whosg:tail '
has beendocked but to other animals with which it attempts ta-comnunicat_é. (R-189)
Indeed, who of us does not realize that a dog conveys its good intentions, even when. -
barking and jumping upon us, by ﬁragging its tail. |

- The-American Veterinary Medical Association {AVMA”).in a formal resolution.

states, infer alia:

“Ear cropping and tail docking in dogs for cosmetic reasons are not
medically indicated nor of benefit to the patient. These procedures cause

19
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pain and distress, and as with all surglcal procedures are accompanied by
inherent risks of anesthesia . * (R-148)

AVMA acknowledges in its statement about fhis resolution that it does not
prohibit veterinarians from performing tail docking (R-148); & has no power to prohibit
same. AVMA does, however, have the authority to make a medical determination that
canine tall docklng is “not medncally lndncated" and causes “pain and dlsm (R-148)
This is pnecbely the resuit oftan docking and the AVMA detennmatlon to that effectis
ewdent. If th!s Court accep!'s this und;sputed statement from the most authontahva
body in lhe nation on animal treah'nent, then thls Coudmustﬁnd asa matterofiaw
that the prachoe of tanl dockmg is unmstiﬁed and the prachoe |s av::cordmgly in
derog-ahon of Sec. 353 The AVMA condemnatlon of tail dockhg asa causahon of paln
- wﬁh or wrthout anesthesna is palent. (R-148) Moreover lhe only New York public |
welfare enbty expressmg an optmon on this issue, the Humane Socnety of New Yoﬂ(
oonﬁrms the fadual bases for a vmlation of Ihe New York anlmal cmelty Iaw (R—165)
The New York Clly Amrnal Medkal Cen!er also condemns comnetic ta:l dod:mg (R- N
182 see fn )

Nmrﬁwebss as theAppe!laie Division stated, "ﬂmstah;te doeano!proh;btt
causmg pain o amma!s, but unjustfﬁably mutllatlng or causmg unjustrt‘ab!e pam (R-
200) Jusllﬁcatinn for an othenmse mmmal act isa mattar of Iaw for deﬁennmatlon by
Ihe court (Penal Law Secllon 35 05) R is no !ess an l&sue af law bewuse Iack of o

justiﬁmhomsmadeanelementofﬂmeme
In the murts be!ow defendants have stated thelr bases for justlﬁcatlon of the

arcane practwe of tall dockmg They have submdted two rahanales for the practice.
20
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First, the tail amputation provision impacting plaintiff's cnrﬁne. is admittedly part of the
breed standard for the Brittany. (R-14, 15, 119) As alleged by respondents, the
questioned “breed standards are used . . . to breed better quality dogs.” (R-135, 136)
Webster’s New World Dictionary at p. 180 defines the concept of "breed” as follows: "to
bring forth offspring from the womb.” Q@gkﬂm_mﬂm at p. 172 (West 5™ ed
1979) further defines breed # follows: “Produce by hatching or gesﬁtion " Thus, to
breed“ has absoluiely nothing to do wrth the post-natal act of tail doekrng Docking is
simply an arcane custom, now banned alrnost unwersaly as a rehc of ammal cruelty (R—
178, 179), and matlonany adhered to by respondents for reasons of emnomrcs
fashion, or non-funchonal hablt. (R-1 87) The afﬁdavibe submﬂted by appeknt’s
medrml experts ponﬁrm the absence of any raﬁonal bases for tail docking (R-165-188)
The foregomg rat:ona!e of defendants borders on the mvoious Neﬂher dogs rwr
any anu'nal specres produce progeny dtfferant from themseim by amputabon of an
appendage that a breeder finds cosmetiealiy undesu“eable lf ﬂrere were any crederm :
to thie argument, it would not have been necessary to Sontios Sl amputaﬁon |
practices for nearly a century; at this tlme the sd—eal!ed breedrng wouid have genetically'.
produoed the Bnﬁany wrth a naturaily bobbed tail For example do the rssue of a
human coupte one of wham has an arm amputated prror to conoeptlon amive | m thls .
world thh a mrssang arm? This Court should take ;udtc:al not!t:e of this ob\nous fad and :
reject thrs spunous attempt at ;ust#'rcanon by defendants .
The second justrﬁcation submdted by defandanis to jusbfy their msmetrc
amputation is that 3 Tong taﬂ cpnstrtutes a hazard when huntlng in lhe brambles (R-

121) This analysis has been demonstrated to be totaily specious. (R-137 138) In any
21
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event, as the Appellate Division dissent articulated, “Assuming arguendo that the
protection of hunting dogs against tail injuries justifies docking the tails of hunting dogs,

it is not a justification for docking the tails of non-hunting dogs, such as plaintiffs dog; for
purposes of AKC competitions.” (R-213, 214 ) Moreover, even the rationale for dockirig
hunting dogs is shown to be without any bona fide factual basis. (R 137, 138, 139, 170,
171)

The Sec. 353 reference to “unjustifiably” presents a guestion of étattnory
construction to be determined by this Court, as a matter of law. Webster's Third New
ﬂm@;&mﬁ_u_nm supm at P 2502 (G&G Menmm 1978) deﬁnes un]ustlﬁabie as

“lacking in propriety or 1ushce Certamly cosmeﬁc tail am;miation causing canine paln
and cruelty does not conforrn to this mmmonly accepted crlterlon N

_ Whether an act of cruelty and inﬂk:hon of paln is urqustiﬁed and henoe .
interdu:ted by Sec 353 |s a queshon to ba detem'lined by thls Court, asa maﬂef m‘ Zaw 3
based upon the prevailmg morat standards of the communﬂy M_, 172 |
Misc. 2d 564, 568, 658 N, s 2:1 130 (Cnm Cl. ngs 1997) Moreuver. the jusbﬁmhon _'
mUSt be of a natura to pmsewe the: safety of the properl’y or overcome danger or mjury |
id. COBmetlc tail dockmg oanamfy does not pass mus%er under such a slandard Just as
the Court in B_umL_ngy 17A D 2d 207 234 N Y S 2d 435 (4”‘ Dept_ 1962),
deienmned ihe quealfan of pomography as one of law th:s appeai should constmé the
applmbrhty of Sec 353 io cesmehc tall docklng as an lSSUB of Iaw ,.

. Both partles have lald bare the;r proof in the oourts beiow There is no dispute as |

I§ thé essence of tall dockmg, n is plalnty the amputatlon of a canine tali whlch isa ._

necessary appendage composed of bone and cartifage. Such an actis an obwcus
22
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mutilat-ion interdicted by Sec. 353, qnless the practice can be otherwise justified. The
defendants have offered their justifications, which are little more than a frivolous
adherence to an arcane practice based solely on cosmetics (R-187) and arcane custom.
Plaintiff has demonstrated by the record that the proffered justifications of the
deﬁandants are pure sophistry. The issues herein are, therefore, ripe for ﬁeclaratory

determination by this Court as a matter of faw.

POINT IV -

THE COURTS MAY INTERVENE IN THE PUBLIC
PROC EDURE OF A PRNATE NOT-FOR PROFIT

Respondents angue that, as pmate not-for—proﬁt corporatrons. lhey may, in |
essence act Mthoul regard to the general walfare The Appellate Dmsion re;acted this
asse!‘hon of mmumty, nobng thai thra ganerai mle of non-mterfetenoe inan |
orgamzauon s self-govérnance gm way upon a showing that lts adopted rules wolaha

| state law". (R-197) Such a showmg ISpresenthafa Itshould also bestlessed that New
York ls not so ﬁn'nly weddad as are some other junsdictaons. the mncept of non- |
mlerfefence in the immai aﬁafrs of pnvate orgamzahons ln m\:_s_e_mg, 240 N Y
463 (1925), Judge Cardozo held that equity wil enjoin the denia! toa member of the
pnvrleges of membershlp where lhe demal tf oonhnued wrﬂ woﬂ( lrraparable quury ~ Id.
at465. It should further be noted that unuke the case at bar with Hs oveit wolaiton o
state Iaw the __m:g___s_ case chd not present any such egmguous wolatlon of state law and
public legislative pohcy "indeed as Judge Cardozo infers. there is no place in New York

23
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jurisprudence for the concept that courts are without jurisdiction to intervene in the
internal affairs of private voluntary associations. That an entity is a private voluntary
association, i.e., an association of two or more persons, can, as a matier of logic, have
no bearing on the applicability of the civil or criminal laws to its conduct. If the behavior
of an association is in compliance with law, it may do as it pleases. Conversely, if the
actions, as here, are in derogation of law, the association is subject to the mandates and
sanctions of the law. After all, the organized crime consertiumi is a private voluntéry
organtzahon but it would be frivolous to argue that its funcfions are, thereby, bey‘ond'&ie
reach of the courts. This ilfogical and wrong-headed'concept that private voluntary . -
* associations enjoy an immunity from the iaw not available 1o tﬁﬁers éhdgld.be_foféeﬁﬂly

fepudiated by the judicial branch. | |

It has not been denied by respondents that AKG is a mulfi-million doflar revenue
producing entity, .bne which has a virtual 'rhompdly over the registration of purebred
dogs and dog showing.: (R-13, 161, 162) Even if this Court were reluctant to jettison the
dated notion against inteivention-in the intemal affairs of such quasi-private entities, that
Gannot be the case, where, as here; (1) the eritity is a nationwide monopoly controlling
the purebred ‘dog industry (R-12, 13, 161); (2) the entity prmﬁb:es anational policy in. .
derogation of law, (3) the monopoly ;;;ermﬂs"'aﬁ-aggﬁeved party no alternative area of .
comptition (R- 17); and-(4) its policy is condemried by the national American Veterinary
Medical Association (R-148). | o y

‘In‘Maitin v. PGA Toiir, Inc., 994 F. Supp. 1242_(0.. Ore. 1098), the federal district
court intervened in the procedures of another multi-million doflar alleged not-for-profit
entity in order to compel compliance with a federal statute on disability. The United




Sent By: ANIMAL LEGAL DEFENSE FUND; 707 768 0785; Aug-13-04 12:23PM; Page 31/33

States Supreme Court, in affirming the ninth circuit in Martin, noted that the PGA did not
challenge the nisi prius fuling that the PGA was not exempt as a private club from the
rule of law. 532 U.S. 6681, 672 (2001). Neither are the respondents in the present action
immune. |

When an otherwise private entity through the exercise of its monopoly power
impacts a significant segment of soclety, it assumes a fiduciary duty to the general
public and is thus subject to judicial scrutiny. 76 Harv. L.Rev. 983, 1037-1049 (1963),

~citing Falcone v. Middlesex County Medical Society, 34 N.J. 582, 170 A.2d 791 (Sup. Ct.
1961). Such is also the case on the present appeal. In Crouch v. National Ass'n for
Stock CarRacing, 845 F.2d 397 (2d Cir. 1988}, the Second Circuit, while not ,mtervénipg
in the matter of the contest of a road-car race, indicated that the principle of judicial non-
interference in voluntary assbciaﬁons would not be applicab&é_. if, as is the case here with
AKC, the not-for-profit entity-"completely dominate the field"{s] of commerce at issue. /d.
at 400. In short, the staius of the defendants-respondents, as privats voluntary
associations, is not apposite 1o a determination of the present appeal.

“The respondents, by virtie of their alleged not-for-profit sporting status, seek to
obiain judicial sanction for arbitrary, capricious, arcane and inhumane policies.
Respondents further appear to argue that “private sporting associations™ should be
granted a form of immunity undef Taw for their actions promoting statutory animal cruelty.
Perhaps that may have been acceptable when August Belmont caused the AKC to be
formied in"1884, bm'ﬁwé realities warrant a different condusion'in'ﬂje 21* century. The
courts have properly gone where none have gone before in order to grant appropriate
societal relief. Private golf clubs are no longer insulat'e;l.and protected islands of

~e
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discrimination. The PGA golf tour has been shown that it too must act responsih!y and
equitably. Sportmg associations are no longer beyond the pale of the law. The AKC has
an affimative fiduciary duty to the public at large not to promote inhumane and illegal
practices.

| Respondents are the Principal actors pursuing and promoting a policy in erﬂ
derogation of New;r York law. Respondént AKC argued below (R-47, 48) that because it
does not itself engage in the act of tail docking, no cause of action is stated. Certainly

. public policy cannot pérmit a national monopoly to cé_mse. procure, enéourage, instigate
and control a policy in violation of a state criminal remedial -staiu’te and -thereby--'méulaie _
its actions from judicial scrutiny and appropriale remedy Where there is, as here, a
wrong there certainly should be.a remedy. under law. '

In order to be a responsible parlioi)anl in violation of law, whether it be a tortious
or criminal act, one need not be tha entdy whach actualiy commits the unlawful act. As
the language of Sec. 353 explicitly statas ("causes procures”), one who “advises,
encourages, procures, mstigates owontrols is equaliy responsible 74 Am. Jur. 2d
Torts, Sec, 60 at p. 656 (West 2001). A beneficial organization, if indeed the AKC's
alleged not-for-profit status can pemmlt itto: beso characterized, is liable for injuries

brought about by its own pmeedtﬁs and by—!aws MMLMM

189 N Y. 284 (1907), see aiso ﬂgm@m v. Goldslggn, 51 Misc. 2d 825, 274 N.Y.S. 2d.-_..
48 (Sup. Ci. Kings 1966), aff'd 27 A.D. 2d 855, 279 N.Y.S. 2d 240 (2d Depf_ 1967).‘ o

Steinberg, éhhough finding no liability on the facts in a civil assault case, reiterates the
principle of liability on the part of one who acts “in some way [to] command, authorize,
justify or approve the act”. id., 51 Misc. 2d at p. B26. Such is the case with respect to
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the respondents. The remedial criminal statute here at issue establishes a clear public
policy which the respondents may not be permitted to emasculate by an assertion of
immunity. The AKC Charter and By-Laws constitute the inherent catalyst for the wrong
afleged in the complaint. (R-151, 152, 160, 181) |
CONCLUSION

Ris mpedﬁ.l!ly submitted that the Decision and Order of the Appellate Division,
First Judicial Departmeént, should be reversed and that summary judgment should be
directed by this Court in favor of plaintiff-appellant. This Court is here presented with a
question of statutory construction, one clearly ripe for the issuance of dedératow |
judgment and mguncﬁve refief bariing the miutilation of canines. "
Dated: New York; New York | ‘

May 2003 o o
- Respectfilly subiitiéd,
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