o

e

o . o~ : ' ' ’ — r\ $d : N : B ‘ N
STATE OF NORTH CAROLINA L L/IN THE GENERAL COURT OF JUSTICE
GUILFORD COUNTY |

033 ? ,, PERIOR COURT DIVISION -
R -8 Na Tl

sl U

RONNIE L. CLARK; ANTTA CLARK; b’1~7;;E§EQ__MH_"Mm.,

and AUTUMN CLARK, ‘ )
‘ PLAINTIFFS : ) S I
T ) COMPLAINT AND FIRST ‘SET OF
v. )
) - INTERROGATORIES
CARDINAL ANIMAL CARE, P.A., ) .o
ITS EMPLOYEES AND AGENTS: ) : _
JEFFREY DENIS, D.V.M.: ) JURY TRIAL DEMANDED
TERRI SMITH; and ) Sl

SHERRY MCKENZIE,
Defendants

NOW COME THE PLAINTIFFS, complaining of Defendants, who allege and say that: -

PARTIES

1. Plalntlffs RONNIE L CLARK ANITA CLARK and AUTUMN CLARK are c1tlzens

and residents of GUllfOId County, North Carollna v

2. Defendant JEFFREY DENIS, D.V. M is a c1:izen»and resident of Guilford l
County, Vorth Carollna C ‘ " » |

3. Defendant CARDINAL ANIMAL CARE, P.A. (hereinafter referred to as
"CARDINAL ANIMAL CARE") is a professional association, on information and belief
formed in accordance with_;he laws of the State of North Carolina, licensed to
do business in the State of North Carolina, and doing business in Guilford County,
North Carolina. |

4, Defendant JEFFREYADENIS, D.V.M. is licensed to practice.vete:inary
medicine in the State of Nerth Carolina and at all times :elevant to this action
was engaged in the practicevof veeerinary medicine and held himself out as having

the special skills and knowledge possessed by veterinarians in this locality.




5. Upon informetion and’belief at all tines relevant to this action
Defendant JEFFREY DENIS D.V.M. (herelnafter "DENIS”) was director of’ the medlcal
staff and owner or chief shareholder of Defendant CARDIVAL ANIMAL CARE, and
Defendants TERRI SMITH and SHERRY MCKENZIE were employed there as receptlonlets

6. At all times relevant to thls action Plalntlffs were cllents of
Defendant CARDINAL ANIMAL CARE whose: famlly pet was under the care and control

of defendants and/or thelr employees, servants, or agents

7. On or about 9:30 A.M., February 1, 1993, Plaintiff ANITA CLARK, aeting
for and on behalf of all three Plaintiffs, left their healthy four-year-old pet
tat Charmin in the care of Defendants for the purpose of rabies vaccination, bath
and dip, and routine dental cleaning.

8. Plaintiffs had utilizedithe servicestof ﬁefendante exclusively since
acquiring said cat in 1988 and Defendantsbknew er had reeson to know that this
was Plaintiffs' only pet and that Plaintiffs Werevstrongly attached to said
animal, as evidenced not only by Pleintiffs'vcomments within Defendants' establish-
ment but by their long and consistent record of obtaining optimum veterinary care for
their pet, iucluding but not limitedxto vacclnations, prevention of internal and
external parasites, and special bathine.ﬁ

9. On or about 1:15 P.M., February 1, 1993, Defendant DENIS telephoned
Plaintiffs and informed Plaintiff ANITA CLARK that the cat Charmin had awakened
from the dental procedure with a cough and that said cat should remain overnight
at Defendants' establishment as a precaution.

10. On or about 9:00 A.M., February 2, 1993, Plaintiff ANITA CLARK
telephoned the establishment of Defendants and was told by Defendant.DENIS that

the condition of the cat had improved and that Plaintiffs should telephone later




that afterncon to learn 1f the animal could be released

11. At no tlme on February 2, 1993 dld Defendant DENIS communlcate to
Plaintlffs>the fact that accordlng to Defendants own records the condition of
their pet had actually worsened and the animal had developed subcutaneous pockets
of air and a condltlon of resplratory dlstress known as dyspnea; and thlS fallure to
1nform Plalntlffs prevented them from part1c1pat1ng in dec151on maklng regardlng the

further treatment of the1r anlmal, 1nclud1ng but not llmlted to p0851ble transport

to North Carollna State Unlver51ty Veterlnary School Teachlng Hospltal for spec1allzed

care.

12. On or about 12 10 P. M on February 2 1993 Plalntlff AUTUMN CLARK pre-

sented herself at the establlshment of Defendants and asked to pick up the cat
Charmln but was told by an as yet unldentlfled receptlonlst that the anlmal was |
alr1°ht but could not be released untll 3 OO P M as he still had a sllght cough

13. On or about 3:35 P. M on February 2, 1993, Plaintiff AUTUMN CLARK re—
turned to the estahlishment of ’Defendants to ple up the cat (‘harm:m but was told’
by Defendant TERRI SWITH who left the receptlon area to check- on the anlmal S
condltlon, that although sald animal was d01ng well he must again remain at the
establishment overnight as he still. had a slight cough.

14, On or about 9:15 A.M. on February.3, 1993, Plaintiff ANITA‘CLARK

. presented herself at the establishment of Defendants and was told by Defendant

SHERRY MCKENZIE, who left the reception area to check on the animal's condition,
that the cat Charmin was doing well but that Defendant DENIS was in surgery and
could not then speak with her. At no time was Plaintiff ANITA CLARK informed that
the condition of the cat Charmin had worsened and that surgery was or had been re-
quired, nor did she nor any of the other Plaintiffs authorize such surgery.

15. 'On or about 11:45 AM. on February 3, 1993, Defendant DENIS

telephoned Plaintiff ANITA CLARK at work and informed her that he had found




the condition of Plaintiffs' animal 51gn1f1cantly worsened that morning, that
he had performed surgery, and that he would know w1th1n two hours whether the
animal would survive.

16. Onbor ahout 1:50 P.M. on February 3, 1993, Defendant DENIS telephoned
Plaintiff ANITA CLARK and 1nformed her that the cat had expired.

17. Accordlnc to Defendants records said cat suffered resplratory
failure due to a condltlon known as pneumothorar, or air out51de the 1unos w1th—
in the chest cav1ty » . : |

18, On or about 2:15 P.M. on February 3, 1993, Defendant DENIS met with
Plaintiffs ANITA. CLARK and RONNIE Lf CLARK and stated that the above-referenced

unauthorized surgery had been performed to correct a severe tear in the trachea

- of the anlmal which had led to a leakage of air into the chest.

19. On or about 5 30 P M. on February 3, 1993 Clark famlly member Chrisv

Clark presented himself at the establlshment of Defendants to obtaln the body
of the animal and was handed the body in a plastic garbage bag.

20. Upon opening the above-referenced garbage bag for burial of the animal

on or about 5:45 P.M. on February 3, 1993, Piaintiffs RONNIE L. CLARK, ANITA CLARK,

and AUTUMN CLARK observed extensive surgical alteration of the body due to the

unauthorized procedure referenced above and experienced intense feelings of shock,

grief, and emotional distress caused by the horrifying and mutilated condition of

their pet.

FIRST CLAIM FOR RELIEF: = NEGLIGENCE

21. The allegations of Paragraphs 1-20 are realleged and incorporated here-
in by reference. o

22. The death of the cat Charmin and subsequent grief and incapacitating
emotional distress suffered by Plaintiffs would not have occurred as they did in

the usual course of events and the Plaintiffs could not have done anything to




' ~prevent or avoid the death of their pet under these circumstances.

23. Tracheal tear and pneumothorax are not inherent risks of routine
dental care performed competently upon animals, and infliction of such 1nJury
in the course of said procedure falls below the accepted standard of veterinary
care within the"communlty.

54.’ Presumptively under the doctrine of res ipsa loqultur Defendant DENIS

and CARDINAL ANIMAL CARE are guilty of neglloence, since they caused or allowed
; fPlalntlffs animal to incur the fatalvanurles referenced ‘above while ;n'thelr-w
care. |

25. Defendants DENIS and CARDINAL ANIMAL CARE exclusively controlled the
surgery and other procedures performed upon Plalntlffs cat Charmin, but it has
not been poss:.ble to. deter.mlne which individual worklng a‘; the ‘facilit'y is ldﬂirect-—‘
ly resnonsible'for the-fatal injury or injuries referenced above.

26. Defendants DENIS and CARDINAL ANIMAL CARE are re‘sﬁpOneible for any
attendant negligence of any other‘doctors,'technicians;Anurses; or attendants
having responsibility for the care and treatment of the cat Charmin who were -
employed aL Defendants' establishment and were acting wi;hin tne scope of cheirj
employment at all times relevant to this action.

27. bFor more than twenty-four hours Defendants failed to inform Plaintiffs
of the true condition of their cat and ultimately performed highly invasive
surgery without authorization by Plaintiffs.

28. But for the professional negligence of Defendants DENIS and CARDINAL
ANIMAL CARE, Plaintiffs would not have suffered the property loss and concomitant

emotional distress referenced above.

SECOND CLAIM FOR RELIEF: GROSS NEGLIGENCE

29. The allegations of Paragraphs 1-28 are realleged and incorporated




hereiﬁ'by reference.

30. Defendants' infliction of the above-referenced injury or injuries upon
Plaintiffs' healthy cat undefgoing routine dental cleaning displayed a maﬁifestly
far smaller ;:le‘gre_ev of skill, .watchfulpess, and pru;:}ence thaﬁ the circumstances
would require of a veterinarian and/or his agents exercisiﬁg'the 6rdinary.standard
of Qeterinary care within the community.

31. Once the conditién{of Pléintiffsf animal began to ersen1p§ February‘(
2, 1993, Defendants DENIS and CARDINAL ANIMAL,CARE haa*a legél'duty to inform -
Plaintiffs of theif pet's condition and to afford them the oppoftunity to make
decisions concerning further treatment. _ ‘

32. Upon information and belief, Defendants DENIS AND CARDINAL ANIMAL“CARE‘.
did wantonly and willfully deceive Plaintiffs concerning the deteriorating con-
dition of their animal, both directly in a teleghone conversation. with Plaintiff
ANITA CLARK at 9:00 A.M. on February 2, 1993 and,thereafter indirectly throﬁgh
their agents/receptionists, including Defendants TERRI SMITH énd SHERRY MCKENZIE who,
despite knowledge to the contrary, repeatedly assured Plaintiffs that their pet was
doing well, up to and even including the point at which the animal was undergoing
unauthorized surgery on February 3, 1993.

33. Despite abundant opportunity to communicate with Plaintiffs on the
morning of February 3, 1993, including the presence of Plaintiff ANITA CLARK in
the veterinary hospital reception area at the veéy time the above-referenced
‘unauthorized surgery was being undertaken, Defendants did utterly fail to con-.
tact Plaintiffs regarding said surgery, did withhold vital information from them
as referenced above, and did undertake said unauthorized, dubious, and ill-fated
surgery, in gross violation of accepted veterinary standards and the canons of

veterinary ethics.




THIRD CLAIM FOR RELIEF: NEGLIGENT INFLICTION OF
EMOTIONAL DISTRESS s

34% The allegations ofvParégraphs 1-33 are realleged:and incorporatéd ‘
herein S? reference. | |

35. Defendants negligently Engéged.iﬁ"éondﬁct;féSuItiﬁg'iﬁ the suffering
and death of PlaintiffS' pét cat Charmin. But for their infliction of an injury
or injuries while he was in their care for féutihe-déntal cieaning, andl£heif"°
subsequent'failure‘ﬁo disclose the animal's true condition to his oﬁnéré, as Qeli
as their undertaking to perform unéuthorized surgery, Plaintiffs' beloved pet
would not have stffered and died as he did. .

36&( Deféndants were aware of Plaintiffs' attachmeqt tp,tﬁe}r-pet, and it
‘was reasénably foreseeable that such condﬁct, including all the ci;cumstances
referencéd above, would cause Plaintiffs severe emotional distress.

37. Plaintiffs' intense and debilitating emotional distfeés. including
shock from the sudden death of ah animal they had been repeatedly told was doing
well; horror at the sight ‘of his surgically mutilated’body; and grietf as‘they came
to understand the extent of his.sufféring@ was,thevforeseeable and proximate result

of Defendants' grossly negligent condict.

DAMAGES
38. The allegations of Paragraphs 1-37 are reallegea and incorporated
herein by reference.
39. As a direct and proximate result of Defendants' conduct, Plaintiffs
have incurred financial and other loss, have endufed severe and debilitating
emotional distress, and are therefore entitled to recover actual, exemplary,

and punitive damages in an amount to be determined at trial.




PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for:

1.

2.

judgement againsthefendants for a sum in excess of $10,000; and,

a sum to be awarded at trial for actual damages; and

. further sums to be awarded at trial for exemplary and punitive

damages; and
the costs of this action to be taxed by the Court against Defendants;
and

for such and further relief to which Plaintiffs may be entitled.

'PLAINTIFFS HEREON ENDORSE THEIR DEMAND FOR TRIAL BY JURY ON ALL ISSUES SO TRIABLE"

UNDER NORTH CAROLINA LAW

This the giA day of March, 1993.

wopw { fut

MARIAVNA R. BURT

Attorney for Plalntlff .
P.0O. Box 768, Apex, NC 27502
919/362-5653
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STATE OR NORTH CAROLINA - IN THE GENFRAI, COURT OF JUSTICE
< By ____SUPERIOR COURT DIVISION
GUILFORD, COUNTY T 93 CVS ,
RONNIE L. CLARK; ANITA CLARK: oy
and AUTUMN CLARK, | ) , it
Plaintiffs - ) " o
) PLAINTIFFS" FIRST SET OF
v. )
). INTERROGATORTES
)
CARDINAL ANIMAL CARE, P.A., )
ITS EMPLOYEES ‘AND AGENTS; )
JEFFREY DENIS, D.V.M.; ) ‘
TERRL SMITH; and i

SHERRY MCKENZIE,
Defendants

Plaintiff herewith serves upon you the following written interrogatories
pursuant to Rule 33 of the Rules of Civil Procedure. .Since one defendant is a
professional association, you are required to select such officer or agent of said
association as can furnish such information in answer to each interrogatory ‘as is
available to said officer or agent. You are required to have these 1nterrogator1es,
answered separately and fully in writing under oath and to serve a copy of your’
answers on the attorney for plaintiff within thirty (30) days of service thereof.

Pursuant to Rule 26 of the Rules of Civil Procedure, these 1nterrogator1es
shall be continuing in nature until the date of trial and you are required to
serve supplemental answers as additional information may become available to you.

1. State fully, completely, and at length the factual basis of every de-
fense which you now assert or will assert in this action.

2. State the name, occupation, business address, and telephone number of

each witness you expect to call or rely upon in the trial of this action, together
with a summary of the matters to be testified about within the knowledge of each
witness. ‘

3. State at length and verbatim the contents of each and every document,
writing, paper, or letter which you intend to utilize as a basis or ground for
any defense in this action or which you intend to offer into evidence upon the
trial of this action. In addition, state tRe date and circumstances of prepara-
tion or receipt of each such item.” If you will do so without a Motion to Produce,




attach your answers to these interrogatories a copy of each and every such document,
writing, paper or letter. ' ; o

4. State the name, address, telephone number, and current employment
status of each and every veterinarian, veterinary nurse, veterinary technician,
veterinary assistant, and/or kennel worker who examined, treated, medicated,
monitored, operated upon, tested,:assisted in any of the above functions, or
otherwise handled the cat Charmin belonging to Plaintiffs during his hospital
stay from February 1, 1993 through February 3; 1993 at Defendants' establishment,
* and identify the activities performed by each individual with respect to -said
animal, : S ‘ '

5. State the name, address, telephone number, and current employment -

' status of each and every receptionist who communicated by telephone or .in’ :
person with Plaintiffs concerning the medical condition of their cat Charmin - . ... . - ..

during his hospital stay from February 1, 1993 through February 3, 1993 at
Defendants' establishment. o

This the *“zﬁ( day of March, 1993.

BY: /?Mﬁiﬁtﬁaﬁukz‘h»-z;%Af:
MARIANNA R. BURT /
Attorney for Plaintiffs
P.0. Box 768
Apex,  NC 27402
Telephone: . (919) 362-5653




