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COMMONWEALTH OF MASSACHUSETTS

BRISTOL, ssS. ' SUPERIOR COURT DEPT.
: C.A. 18159

PLAINTIFF'S REPLY TO

TO DEFENDANT'S MEMORANDUM
IN OPPOSITION TO PLAIN-
TIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

AUGUST v, MEDEIROS,
et al.

V.

DONALD LLOYD, D.V.M.

T N et N e

I. THE PARTIES BEFORE THE BOARD OF REGISTRATION IN
VETERINARY MEDICINE WERE IDENTICAL ‘TO THE CASE
AT BAR

If mutuality of estoppel is required for issue
preclusion, it exists in this case. The INotice’ of
becision of the Board of Registration iﬁfAVetetinarQ o
Medicine is captioned "In the Matter of Medeiros vs.

Donald Lloyd, D.V.M.," Notice of Decision at 1. The

e

Medeiros' were the complainants before the Board of
Registration Id. at 1. Nonald Lloyd, D.V.M. was the
defendant Id. at 3. 1In the case at bar, the Medeiros's
are ‘the plaintiffs; Donald Lloyd, D.V.M. is the
defendant.

IT. IDENTITY OF THE PARTIES IS NOT REQUIRED FOR ISSUE
PRECLUSTION

Mutuallty of estoppel is not required in this
case. At one time Massachusetts followed this doc-
trine, which required a party seeklng to use a- prior

adjudicatien to preclude an ‘issue to have been a party




.
or 1n privity with a party to the first adjudication,

Silva v. Silva, 297 Mass. 217, 7 N.E. 24 601 (1937).

However, Massachusetts abandoned this doctrine in 1968.

Homeowners Fed. Sav. & T.oan Ass'n v. Northwestern Fire

& Marine Ins. Co., 354 Mass. 448, 238 N.E.2d 55 (1968).

vTha; case involved a "defensive" use of collateral
estoppel, that is the use of issue preclusion by a
defendant who was nof a party to the prior litigation.
“In 1979, the United Stéteé Supremé Court approved
the use of "offensive" collateral estoppel, that is,
the use of issue preclusion by a plaintiff who had not
been a party to thé brior adjudiCation;'/éatkyii;

Hosiery Co. v. Shore, 439 U.S. 322, 99 S.Ct 645, 58

L.Ed.2d 552 (1979). The Supreme‘ Judicial Court

endorsed this view in Aetna Cas. & Sur. Co. V. Nizio—
lek, 395 Mass. 737, 481 N.E. 2d. 1356 (1985), noting
that the doctrine of mutuality had become a '‘dead
letter,' Mass. at 741, N.E.2d at 1359.

.In Aetna, a criminal conviction was he}d to
preclude a defendant from claiming that he dﬁd not
commit the crime. That situation is analogous to the
caée at bar. The defendant was found by the Board ot

Registration to be guilty of negligence and malpract-

ice. Notice of Decision at 3. In light of Aetna,
defendant's claim that the Board's decision should not
have preclusive effect because the Board was acting for

the general public is wrong.
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Issue preclusion reguires only that the party

against whom it is asserted have been a party to the

prior adjudication. Massachusetts Property Ins. V.

Norrington, 395 Mass. 751, 753, 481 N.E. 2d 1364, 1366

(1985); Fidler v. E.M. Parker Co., 394 Mass. 534, 539

476 N.E.2d 595, 599 (1985). That party, and that party
alone, must have been afforded a full and fair oppor-
tunity to litigate the issue. - Parklane, 439 U.S5. at

329, 99 S.Ct. at 650. E.g., Fidler, Mass. at 539, 476

N.E. 2d at 599, citing Montana\v.'U.Sw;l440‘U.S}fl47]
153-154 99 S.Ct 970, 973-974, 59 L.Ed.‘2io (1979) and

Allen v. McCurry, 449 U.S. 90, 94, 10l S.Ct. 411, 414,

66 L.Ed 2d 308 (1980).

In the instanﬁ case,-the.defendant, Dr. Lloyd, had
a full and fair opportunity to litigate the issue oE
his negligence and malpractice_beéore the Board and he
had ample incentive to litigate it thoroughly.

In its October 19, 1983 letter to him (attached), 
the Board of Registration warned Dr. Lloyd that the
hearing would "be held pursuant to the provisions of
the-Massachusetts Ceneral Laws, chapter 112, Secﬁions
59,61, 62 and Chapter 30A, Sections 10,11." Id. He
was ordéred "t% appear and show cause why the Board
should not suspend or revoke your license to practice
veterinary medicine in the Commonwealth ... for conduct
reflecting unfavorabl(y) upon the practice of. veteri-

nary medicine and for malpractice and gross miscon-—
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duct.” JEL He was advised he had the right "to be
represented by counsel, to call and examine witnesses,
to introduce exhibits, to cross-examine witnesées who
testify and to be heard on oral arguments." Id. The
hearing was to be "conducted according to section 1.01,
Formal Rules of Standard Adjudicatory Rules of Practice
and'Pchedure." Id. He was represented by ;he same
counsel who'represents him before this COuft. The
hearing .conducted by the Board took over seveq;hours,
at which time Dr. Lloyd called witnesses,‘ Cross-—
examined adverse witnesses, and presented his evidence.

Nevertheless, the Board of Registration ruled that
Dr. Lloyd had coﬁmitted "negligence and malpracéice."

L}

Notice of Decision at 3. He did not apped} this

ruling. He is therefore estopped from relitigating the
issues previously decided. ‘
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Dated:{iﬁxQ&dﬁNﬂf\ Q{C{{Q$h\ By their.attorney,

SR O \De

Steven M. Wise
Fraser & Wise, P.C.
896 Beacon Street
Suite 303 o
Boston, MA 0221511
267-4455 E
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October 19, 1983

Donald W. Lloyd, D.V.M | R j
3362 North Main St.
Fall River, MA 02720

RE: Order to Show Cause in the Matter of
Donald W. Lloyd, D.V.M.

Dear Dr. Lloyd:

You are hereby notified that a formal adJudlcatory
hearing will be held pursuant to the provisions of the
Massachusetts General Laws, Chapter 112, Sections 59, 61,

62, and Chapter 304, Sections 10, 11, by and before the
Board of Registration in Veterinary Medicine, on November 10,
1983, at 9:30 a.m., in Room 1523, I5th Floor, Leverett
Saltonstall Building, 100 Cambridge Street, Boston, MA.

The hearing will be based upon a complaint filed by
Mr. & Mrs. August V. Medeiros on or about May, 1983.

You are hereby ordered to appear and show cause why the
Board should not suspend or revoke your license to practice
vecterinary medicine in the Commonwealth, pursuant to the
Massachusetts General Laws, Chapter 112, Sections 59 and 61,
for conduct reflecting unfavorable upon the, practxce of
veterinary medicine, and for- malpractlce and gross mlsconduct
based upon the following allegations:

\

1. Failure tao adequately prepare the pacienﬁ'fo;
heart worm treatment. -

2. Failure to supervise the post treatment of the patient.

3. The use of a drug as a filaricide and not as an
adulticide.
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You are further advised that you have the right to be
represented by counsel, to call and examine witnesses, to
introduce ‘exhibits, to cross-examine witnesses who. testify
and to be heard on oral arguments. You or your representative
may examine any and all ‘Board records relative to your case
during normal business hours at the Board's oftlce. The
hearing will be conducted according to Section .01, Farmal
Rules of Standard Adjudicatory Rules of Practlce and Procedure,
which may be found at Mass. Reg. Issue No. 138, at 167 (1979),
801 C.M.R. 1.01. -

If you wish to have a stenographer transcrLbe the hearing
for inclusion in the official record, you should notify
Ms. Michelina Martignetti, clerk to che Board, at least 48 hours
prior to the hearing, and include the name of the proposed
stenographer. If you wish the Board to arrange for a stenographer,
you must notify Ms. Martignetti at least 7 days prior to the
hearing. In either case, the transcipt and stenographer's
attendance fee shall be paid for by you, and you must. provide
the Board with a copy for inclusion in the record.

The Board will not grant a continuance of the hearing date
except upon a showing of exceptional circumstances. Failure
fo appear at the hearing may result in judvment by defaulct.

You are hereby requested to brlng to che hearing any and
all of your records, including radiographs, relating to these
incidents.

-

You may direct any questions about the proceedings to
Michelina Martignetti, clerk to the Board at 727- 3076, or to
Georze Belsky, counsel to the Board.

Very truly yours,

William Lloyd, D.V.M
Chairmdn of .the Boé:d

WL/mnm




