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DANGEROUS DOG LAWS: FAILING TO GIVE MAN’S
BEST FRIEND A FAIR SHAKE AT JUSTICE

CYNTHIA A. MCNEELY & SARAH A. LINDQUIST*

"Addressing the real issues of crime, poverty, animal abuse, ignorance, greed and man’s lust for
violence is far too daunting a task for most people, and so we blame the dogs for our societal
ills."

"In Marion County [Florida], if a dog leaves [his] owners’ property and [scares] somebody else,
that dog will be declared dangerous."?

. INTRODUCTION

It is estimated that 68 million domesticated dogs® live in United States households.* While
dogs continue to assist humans as service or work animals as they have for thousands of years,
today their primary role in the United States and most western civilizations is as companions to
humans. This has led to dogs being deemed "man’s best friend." Yet, despite this privileged
status accorded to dogs as compared to other animals, the American legal system treats dogs as
the property of humans.® Regarding the best interests of dogs and the people who love them,
there are both weaknesses and strengths in this designation as property.’

When humans and dogs--both species that can have violent tendencies--live in close
proximity to each other, there should be no surprise when someone gets injured. Annually,
approximately 800,000 Americans seek medical attention for dog bites®, and the majority of
those bitten are children between the ages of five and nine®. Causation is varied and far-ranging,
but data collected over the course of 36 years indicate that dogs who live their lives as "yard
dogs" tethered to chains are far more likely to bite humans than dogs who run at large.*

The United States Department of Health and Human Services’ Centers for Disease Control
and Prevention cite the average number of people killed annually by dogs at 12.** Again, most
are children, under age 12.' Fatal attacks constitute roughly 0.0002 percent of the annual total
number of people bitten.*®

Contemporary news reports have profiled various vicious dog attacks, particularly those
resulting in human deaths. For example, in 2001 the brutal mauling death of a San Francisco
woman received intense national media coverage.* In 1989 in Florida a 73-year-old woman was
bitten more than 300 times by three dogs and killed when she attempted to retrieve her
newspaper from her driveway.™

These events are profoundly tragic and indicate serious problems with some animals--and
more accurately, with their owners--that need to be addressed to ensure public safety.'®

But what is not reported in these stories is the indisputable conclusion borne out by empirical
statistical evidence: such incidents are extremely rare and unusual.

The fact is that far more humans are killed or injured annually by other animals, such as
cattle!’--a species most humans do not perceive as dangerous. Far transcending deaths or injuries
to humans caused by dogs, cattle, or other animals are the intentionally inflicted deaths or
injuries caused by other humans. Humans are far more likely to be killed by being intentionally
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or unintentionally shot or stabbed by other humans than they are at being killed by dogs. In 2003
alone, 29,174 humans were killed by people shooting firearms.®

Sadly, children are more than 100 times more likely to suffer intentionally inflicted injuries
or deaths at the hands of their parents or caregivers than they are by dogs.™ In 2003, at least
1041 children under age 14 were killed by their parents or caregivers.?

Yet, heightened media reporting of dog attacks has resulted in a public perception of dogs as
inherently vicious creatures likely to turn on their human house mates or other innocent victims
at any moment. While caution is nonetheless necessary in any situation where one deals with any
animal--especially interactions involving very young children--the media-inflamed hysteria over
"vicious" dogs®! has resulted in innocent dogs merely engaging in normal dog behaviors, such as
running and barking, being treated as abnormal, dangerous, or even vicious criminals deserving
of lifelong confinement or even death.?

Most states now prosecute dogs believed to exhibit or engage in violent behaviors under
"Dangerous Dog" laws. In too many jurisdictions, the Dangerous Dog classification process is a
constitutionally flawed, inherently subjective proceeding in which a dog--oftentimes one who is
merely engaging in normal dog behaviors--is far more likely to be declared dangerous than
not.? Often the dogs’ human companions are not equated state and federal constitutional
protection of their property rights commensurate with their property interests in their dogs.* Dog
owners who at most should probably be cited for dogs running-at-large or violations of leash
laws, are charged high fees and sanctions and are forced to confine their dogs to uncomfortably
small enclosures for the rest of their lives. Worse yet, some have had to fight well-endowed local
governments to ward off unwarranted death sentences imposed upon their canine friends.?

The real story behind the average Dangerous Dog classification process is that too many
local governments are declaring too many dogs "dangerous,” probably because they fear being
held liable in the future should the dogs at issue actually eventually attack a human.?® In many
cases there is no evidence that these dogs possess truly vicious propensities and are engaging in
anything other than normal dog behaviors.?” Subjective standards that accord overwhelming
weight to the opinions of those who believe they were approached in "a menacing fashion™ or in
"an apparent attitude of attack" by a dog--terms used in some statutes or local ordinances--allow
the liberal application of the "dangerous” classification to dogs who are merely engaging in
normal dog behaviors that are not intended to--and do not--culminate in bites or attacks.

Irrefutably, such actions are an abuse of discretionary governmental power and a breach of
justice.

With specific focus on Florida law, this Article explores the validity of non-breed-specific
Dangerous Dog laws.?® Part 11 of this Article discusses the development of the domesticated dog
and his relationship with humans. Part 11l explores how dogs engage in particular behaviors to
communicate with other animals, including humans, and also examines normal and abnormal
aggressive dog behavior. Part IV analyzes fatal and non-fatal aggressive dog behavior. Part V
reviews the development of the concept of dogs as the property of humans. Part VI explores
constitutional protections available to humans as owners of dogs, and government’s ability to
intrude upon those rights under its police power. Part VII examines Dangerous Dog laws in
general, while Part VIII provides a detailed historical review of Florida’s state Dangerous Dog
law including events that spurred its creation, legislative intent, constitutional flaws in the initial
law, general content, process, and application. Part VIII also looks at selected Florida counties’
Dangerous Dog ordinances. Part 1X presents case studies that illustrate serious flaws in the
construction and application of Florida’s state and selected local governments’ Dangerous Dog
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laws. Part X analyzes the confusion resulting from the inartfully drafted state statute that
attempts to instruct the parties on the legal procedure that is to follow a dog being declared
"dangerous.” Part XI discusses whether local government are classifying dogs "dangerous"” who
are not truly dangerous because they fear being held legally liable in the future should the dogs at
issue eventually harm humans or other animals. Part XII offers recommendations for correcting
problematic components of Dangerous Dog laws, and for addressing issues underlying most
Dangerous Dog cases.

The Article concludes that too many dogs who are not truly dangerous are being classified
"dangerous" for a variety of unfounded reasons ranging from the failure of local governments to
understand the legislative intent underlying the law, to improper weighing of expert testimony on
the dogs’ true behavior as compared to the subjective opinions of the complaining parties, to
local governments’ speculative fear of being held liable in the future should the dogs eventually
cause real harm to a human or other animal. The end result is that man’s best friend is not
receiving the fair shake at justice that he deserves.

[1. EVOLUTION OF THE HUMAN-DOG RELATIONSHIP
A. Domesticated Dog Development and Early Life with Humans

Domesticated dogs, known by their Latin name of Canis lupus (familiaris)®, are descended
from wolves, Canis lupus.®® This genetic conclusion was only recently determined® but
nonetheless significantly impacts the manner in which we humans must consider the
“propensities and nature of an animal that is such an integral part of our society."*

Wolves are predatory animals.®® They have existed for thousands of years by tracking,
stalking, running down, and killing prey, with special expertise in hunting in packs.*

As early human populations increased and coagulated into communities, wolves foraged for
food scraps and waste around these civilizations, which placed them in closer proximity to
humans.® The closer contact between humans and wolves eventually eroded wolves’ natural
fearfulness of interaction with humans, and vice versa.*® Wolves began to follow humans on
hunts, aiding them with tracking and cornering stalked prey, and participating in the kill.*’

Humans recognized the benefit in receiving hunting assistance from creatures with swifter
tracking capacities and an enhanced sense of smell, and the human-Canis lupus bond was
formed.*® By the time of the last Ice Age, around 12-14,000 years ago, true human domestication
of Canis lupus, the first such domestication of any wild animal, became a common practice.*

Separating these wild but recently domesticated Canis lupus from broader gene pools
resulted in inbreeding and the emergence of physical and behavioral characteristics not seen
comparatively in feral versions.*’ Traits essential to living in the wild, such as a high degree of
alertness or sensitivity and quick reactions, were replaced over time through natural selection by
behaviors such as docility and even temperament.** Even these early humans did not want to live
amongst vicious predators who could harm or kill them, and thus the developing wolf-dog who
could not resist attacking humans would be killed or run out of camp.*

Wolves function within their packs according to a social hierarchy that allows dominant
members to be in charge, while subservient ones defer to stronger leaders.”® Because wolves
were accustomed to accepting such structure, when they assumed close cohabitation with
humans they more readily allowed the thinking, dominant humans--who could wield weapons to
hurt or kill wolves--to become the “alpha dogs" of the pack.**
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Wolves’ physical traits also changed, and they developed smaller head shapes, brain
capacities, and tooth size.*® Consequently, Canis lupus familiaris genetically emerged due to
changes in the dogs’ environment because of living closely with humans in domesticated
habitats.*®

Later, when most ancient human cultures became agriculturally based, dogs were used not
only for the occasional hunt,*” but, over thousands of years, for herding livestock, to carry heavy
loads and pull carts or sleds, to guard people and possessions, as service animals, for the
amusement of humans through activities such as baiting*® and dog fighting, to control rodents, to
assist on battlefields, sometimes as food themselves, and, in what has arguably become their
most enduring role, for human companionship.*®

B. Changing Relationships, and Cohabitation With Good Dogs and Bad Dogs

As human civilizations advanced, cultures, such as the ancient Egyptians, began to collar and
leash dogs, and keep them for companionship.® Around 1400 A.D. purebred dogs assumed an
elevated role amongst the aristocracy and more privileged classes as status-symbol companions
used for formal hunting, a "sport" reserved for the wealthy.”* However, just as they had for
thousands of years, free-roaming mongrels lived intertwined with and alongside humans of all
means.*?

The human-dog relationship continued to grow even more intermingled. Dogs continued to
provide services and companionship to humans. Conversely, in most situations dogs received
very little from humans in return for their services, subservience, and loyalty. Although select
dogs might be permitted to sleep indoors and were provided food, most were expected to remain
outside no matter the weather, and to find their own sustenance.>®

Because dogs were viewed as inferior creatures over which mankind has dominion, humans
wer&usually free to viciously beat, injure, or kill them, whether the violence was justified or
not.

Remarkably, beginning in the Middle Ages, some communities prosecuted dogs (and other
animals such as pigs, cows, sheep, donkeys, birds, rats, and even insects) just as they would
humans accused of crimes.” Animals were appointed legal counsel and tried for crimes such as
killing, maiming, or injuring humans, or destroying property.®® The animals themselves were
held accountable for their actions as if they were capable of possessing the necessary mens rea to
understand and choose to commit criminal acts.>” The important point to note in relation to this
Article, however, is that dogs generally received due process through a tribunal that took the
proceedings seriously, appointed legal representation for them, and heard and weighed evidence
before imposing a sentence (usually a violent one meant to instill retribution and act as a
deterrent to future criminal acts being committed by other animals).”® While the criminal
prosecution of animals by a judicial tribunal might seem farcical and a mere relic of a less
educated and conscious time period, it nonetheless continued into the twentieth century.>

When the human population boomed, a transmogrification occurred regarding how humans
perceived what constituted an acceptable lifestyle for dogs, who previously had had free reign to
run--for thousands of years--through fields, forests, and open terrain. As human civilizations
developed into urban and suburban communities, shedding small farms and rural living for
citified centers, toleration of free-roaming dogs evaporated. "Dog catchers™ were utilized to pick
up stray dogs running-at-large who were usually killed en masse through barbaric methods such
as clubbing in town squares, drowning, electrocution, and, as still utilized today in some
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communities, gassing.®® Metropolitan local governments instituted laws that required dog owners
to have their dogs on leashes at all times while outside and off of their owners’ property, and
fined dog owners for allowing their dogs to run-at-large.®* Thus, dogs that were genetically
designed and accustomed to partaking in large measures of physical exercise while traversing
through undeveloped natural ranges now found their lifestyles radically altered when they were
confined to backyards and tied or chained to trees, doghouses, and other anchors.

When cultures shifted from agrarian to industrialized societies, the household’s father was
absent from the home during the day.®> While some children attended schools, others were
involved in the labor force until state or federal child labor laws were enacted prohibiting
children less than various ages from working, and requiring mandatory school attendance.®® In
either event children also no longer remained at the family’s residence during the day. While
limited numbers of married women worked outside of the home, subsequent to the enactment of
sweeping workplace reforms benefiting women’s right to equal consideration to employment
women entered the workplace in unprecedented numbers.** For the family dog this generally
meant that the entire family left the home unattended for long periods of time at least five days of
the week. The dog--still a pack animal--often spent his days leading a solitary and lonely life in
the backyard.

Even though humans determined that dogs’ unrestrained modus vivendi must end due to
human needs, dogs did not necessarily agree with this decision. Following their natural instincts
to run, explore, chase, forage, and otherwise live a dog’s life, dogs dug under, leapt over, and
squeezed through fences to run neighborhoods, chase milkmen, and wait on street corners for
school children to come home. As human populations continued to increase and tolerance for
dogs running at large further waned, dog catchers became better trained "animal control officers"
with a mission to keep neighborhoods clear of loose dogs.®

The surge in human population was accompanied by the introduction and growth of a new
and deadly dog enemy--the automobile.?® Now, for their own safety as well, dogs had to be
confined to their owners’ property.

C. Americans and Dogs Today

As noted supra in the Introduction to this Article, it is estimated that today approximately 68
million dogs live in some of the more than 115 million American households®’ (or somewhere on
the property) which are inhabited by nearly 300 million Americans.®® Most of these humans have
dogs living with them for either companionship, protection, or both.

Of all the companion animals, dogs share a more privileged relationship with humans.®®
Generally, dogs in western cultures are seen as "loyal and faithful companion[s] who share[] our
homes, our lives, and, not infrequently, our food and furniture as [] equal or near-equal
member[s] of [] famil[ies]."” Dogs are named, touched affectionately, played with, and
groomed.”™ In return, most dogs provide unconditional affection which, recent studies have
shown, positively benefits humans.’

However, not all dogs experience such a rewarding relationship with humans. Millions are
dumped at shelters and killed, or abandoned to the streets, each year.”® Countless others are
beaten, tortured, neglected, and killed by their owners or other humans.”™

James Serpell, Ph.D., section chief of the University of Pennsylvania’s Animal Behavior and
Human-Animal Interactions division, explains this schizophrenic human-canine relationship:
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In symbolic terms, the domestic dog exists precariously in the no-man’s-land
between the human and non-human worlds. It is an interstitial creature, neither
person nor beast, forever oscillating uncomfortably between the roles of high-
status animal and low-status person. As a consequence, the dog is rarely accepted
and appreciated purely for what it is: a uniquely varied, carnivorous mammal
adapted to a huge range of mutualistic associations with people. Instead, it has
become a creature of metaphor, simultaneously embodying or representing a
strange mixture of admirable and despicable traits. As a beast that voluntarily
allies itself to humans, the dog often seems to lose its right to be regarded as a true
animal. . . . In our own culture, the dog has been granted temporary personhood in
return for its unfailing companionship. But, as we have seen, this privilege is
swiftly withdrawn whenever the dog reveals too much of its animal nature. In
other words, we love dogs and invest them with quasi-human status, but only so
long as they refrain from behaving like beasts.”

Thus, our human culture both reveres and holds at arm’s length our relationship with dogs. As
with intra-human relationships, the essential ingredient to defusing conflict that predictably and
understandably occurs with cohabitation of any species is to pay closer attention to what the
other side is attempting to communicate, and to understand his or her motivation and needs. We
cannot require dogs to study and understand our behavior before choosing to act on their
perceptions; thus, we humans as the "higher species” must educate ourselves on the true nature
of the dogs with whom we have lived for thousands of years, with the goal of better protecting
ourselves and our canine friends.

I11. DOG COMMUNICATION AND NORMAL AND ABNORMAL AGGRESSIVE BEHAVIOR IN DOGS

Humans and dogs communicate using very different systems. Consequently, both groups are
likely to misinterpret or misunderstand what the other is attempting to communicate:

Because humans and dogs have different communication systems,
misunderstandings may occur between the two species. A person may intend to be
friendly toward a dog, or at least not threatening, but the dog may perceive the
person's behavior as threatening or intimidating. Dogs are not schizophrenic,
psychotic, crazy, or necessarily "vicious” when they display aggressive
behavior.”

The key to proper stewardship and management of dogs by people is to better understand
how dogs communicate to us, and what they may perceive we are communicating to them
through our actions and behaviors. This educated status will help to protect both humans and
dogs from harm.

A. Dog Communication Behavior
Dogs communicate with other dogs, and humans, through auditory, visual, and olfactory

methods.”” The former two categories are the most relevant to understanding and properly
assessing truly aggressive behavior in dogs.
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Primary auditory communications fall into one of five categories:

1. Bark—-communicates defense, play, greeting, lone call, call for attention,
warning;

2. Grunt—communicates greeting, sign of contentment;

3. Growl-communicates defense warning, threat signal, play;

4. Howl-communicates need for assembly, other reasons unknown;

5. Whimper/whine—communicates submission, defense, greeting, pain, attention
seeking.”

According to one dog expert barking "is always a means of communication triggered by a
state of excitement."”® The bark is meant to sound the alarm and put all on notice to pay attention
to what is happening.®® A barking dog is usually not an attacking dog.®* While a dog may bark to
warn humans he believes may be a threat to him, and may subsequently bite, it is the dog that is
not barking that is more likely to bite: "[a] fearless dog that is intent on attacking is silent. It
doesn’t waste time barking, that is, sounding the alarm. It just rushes over and bites."®>

Some dogs emit vocal warning signals before they bite. Growling is more likely a pre-bite
signal than barking.®®

Dogs also use visual communication via body movements and posture to display aggressive
or nonaggressive behaviors.* An aggressive dog considering biting will have raised hackles,
curled lips, and bared teeth.®> He will also use facial communications, the most common of
which is the direct stare.®

B. Normal and Abnormal Aggressive Dog Behavior

Ancient humans weeded out aggressive dogs by killing them or running them off. 8" The
remaining non-aggressive dogs bred and produced offspring who were likely also non-aggressive
due to genetics.®® At some point humans discerned that dogs could be intentionally bred to
reinstitute aggressive behaviors which humans desired that dogs possess, for reasons such as
fighting other animals to entertain humans;®® to protect people and property;*® and for image--
that is, for humans to appear threatening and dangerous to other humans because they owned
specific breeds with a reputation for being vicious® . When under the influence of humans who
desired that such dogs act aggressively and who thus encouraged aggressive behavior and
allowed them to act aggressively, these breeds developed a nasty reputation for being vicious
animals.?

The Merck Veterinary Manual [*"Manual™], considered to be a reliable and comprehensive
source of information on veterinary medicine and animal behavior, discusses aggression in
dogs.*® Importantly, the Manual emphasizes that some aggressive dog behaviors are normal, and
even desirable by humans.*

Aggression in dogs is manifested as dominance, fear, food-related, idiopathic, interanimal or
interdog, maternal, pain, play, possessive, predatory, protective, redirected, and territorial
aggressive behaviors.”® One of the key conditions indicating that a dog is truly aggressive is that
the aggressive behavior must be exhibited on more than one occasion.*

The Manual explains that dominance aggression is an "abnormal, inappropriate, out-of-
context aggression (threat, challenge, or attack) consistently exhibited by dogs toward people
under any circumstances involving passive or active control of the dog’s behavior or the dog’s
access to the behavior."®” Notably, the Manual states that dominance aggression is difficult to
diagnose due to "human misunderstanding of canine social systems, canine signaling, and
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canine anxieties associated with endogeneous uncertainty about contextually appropriate
responses. This diagnosis [of dominance aggression] cannot be made on the basis of a one-time
event. The behavior, once it begins, will become more visible and consistent . . . ."®

Fear and food-related aggressions are triggered when a dog feels that he or his food are
threatened by a human or other animal.*®

Interanimal or interdog aggression are behaviors that do not comport with normal social
hierarchy and communications between dogs.'® Dogs simply seem to dispense with normal
patterns and interactions establishing or respecting dominance and submission and move directly
to violence. The Manual states that particularly in this category, aggressive behaviors are, to a
point, normal.’%*

Possessive aggression applies to protection of non-food items that consistently occurs when a
human or other animal nears or seeks to acquire a non-food object that a dog possesses or to
which he controls access.'”

Predatory aggression is the behavior most consistent with the "silent” dog discussed supra;
that is, the dog who is most likely committed to biting or to a complete attack. Predatory
aggression consists of "[q]uiet, unheralded attacks generally involving at least one fierce bite and
shake, that include staring, salivating, stalking, body lowering, and tail twitching, etc.,
consistently exhibited toward species-contextual prey items."'* Such items may include human
infants, young or ill animals, senior citizens, joggers, and bicyclists."® A dog may identify a
humanloass prey if he or she exhibits uncoordinated movements or sudden sleep and wake
cycles.

Protective aggression is aggressive behavior exhibited when a dog is approached by a human
who does not present "an actual, contextual threat."**® The dog continues to display aggressive
behavior despite the approaching individual’s desire to interact, or attempts made by the dog’s
caretaker to stop the behavior.’” The Manual states that “[i]t is important to acknowledge that
some degree of in-context, innate ‘protectiveness’ is desired in most pet dogs."'%

Territorial aggression consistently occurs when a dog is located in his or her environment
and, as with protective aggression, the aggressive response is uncontrollable even though the
approaching third party is not an actual threat.%°

Thus, some degree of aggressive behavior is normal in dogs. Due to humans and dogs
possessing two radically different methods of communicating, the difficulty for the average,
untrained human is in discerning what is normal and reasonable aggressive dog behavior from
that which is truly threatening and dangerous to humans and other animals.

1V. AN EXAMINATION OF FATAL AND NON-FATAL AGGRESSIVE BEHAVIOR BY DOGS TOWARD
HUMANS

What is clearly remarkable regarding the long history of humans and dogs cohabitating is
that dogs--who are generally regarded as unsophisticated and intellectually inferior by human
standards--have managed to reside amongst humans for thousands of years while by and large
meeting our expectations that they behave themselves and be obedient to us as they live
nonaggressively with us. They do so even though they are animals with natural tendencies and
instincts to ensure their survival by engaging in aggressive behaviors that, for the most part, they
manage to suppress.
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A. Fatal Attacks by Dogs on Humans

Vicious dogs do exist and can cause serious, deadly harm to humans and other animals.
Objective, empirical statistical data, studies, and reports indicate that the root causes of vicious
dog attacks are almost always traced to the following categories:

» humans who have intentionally trained larger, stronger dogs to act aggressively and attack other
animals or humans, or who have otherwise encouraged their dogs to act aggressively;**

» humans who have abused and/or neglected larger, stronger dogs, including chaining dogs in
yards for extended periods of time (perhaps most of the animal’s life), which has facilitated
aggressiveness in them due to lack of socialization and increased territorialism;™*

* dogs who are reverting to instinctive behavior to protect either puppies, food, family or "pack”
members, territory, or themselves;

e dogs who areill;

» dogs who are chasing moving objects; or

* dogs who are unsterilized, particularly males, and near unspayed females, especially those who
are in heat.'*?

Karen Delise, an author and licensed veterinary technician who spent more than a decade
researching fatal dog attacks, writes that "[a] fatal attack is always the culmination of prior and
present events that include: inherited and learned behaviors, genetics, breeding, socialization,
environmental stresses, owner responsibility, victim behavior, victim size and physical condition,
timing and misfortune."'**

A review of United States Department of Health, Centers for Disease Control fatal dog attack
data indicates that most fatal dog attacks occur on the property where the dog usually resides,
and the victim is usually a child or elderly person.*** Although the public may perceive vicious,
attack-prone dogs as free-roaming, the fact is that humans are far more likely to be attacked by
approaching dogs who are chained or tethered on particular properties, rather than by dogs
running at large.™ Delise notes that:

Many people may not view a chained dog as a potential threat by sheer fact that
the dog’s access is limited. This is a fallacy. Chained dogs have killed at least 98
people. Of the 98 people, 92 were children that either wandered into reach or
attempted to play, tease, feed, or untangle a chained, tied, or similarly restrained
dog and six were adults that approached or had an altercation with a restrained
animal. An additional 11 people were killed when a dog straining against a
chain[] broke free and attacked and killed a person nearby.

Chained dogs are not afforded the same opportunity to bond and socialize
with the human members of a household as are dogs maintained within the
home. Therefore, it is unreasonable to expect the same behaviors from dogs kept
in such different environments. . . .

Chaining a dog creates an unnatural and unhealthy environment. Dogs require
exercise, mental stimulation and social interaction with either other dogs or with
humans who acquire them. None of these requirements can be met living at the
end of a chain. Besides the negative impact chaining has on the well-being of the
dog, it also increases the likelihood of a dangerous defensive response to a
perceived encroachment on the dog’s territory or possessions (food or water
bowls).
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Because dogs are territorial animals, chaining them only serves to exacerbate
space issues, as space is limited and more clearly defined. Concurrently, the
natural fight or flight response afforded to most animals in stressful situations is
denied to a chained animal. The dog is cognizant of the fact that he can only
retreat the length of the chain and will often opt to "stand his ground.”" Removing
the option of flight for any animal will always increase the chance of a physical
encounter (or fight response) to a perceived threat.'*

Regarding dogs running-at-large and off of the property where they reside, a review of CDC
statistics appears to indicate that between 1997 and 2001, 13 people were fatally attacked by
dogs running loose.**” When dogs are running-at-large, pack mentality can play a role in fatal
attacks on both humans and other animals.**® Statistically, however, such attacks occur far less
often than those caused by chained dogs.

B. Non-Fatal Attacks

No one seems to know with certainty why some dogs stop at biting victims, usually for the
same reasons that fatal attacks are committed, and why some dogs go on to inflict more
extensive damage and actually kill humans. Factors indicate that:

[t]he extent to which [a lowered threshold for attack and higher pain
thresholds] are genetically determined within the fighting breeds has been the
subject of considerable controversy []. Although complex behaviors such as
pointing, retrieving, herding and livestock guarding are generally accepted to have
a strong genetic component, many fanciers of the fighting breeds attribute the
comparatively simple lowering of the thresholds for aggression to purely
environmental influences of irresponsible owners.*®

While some experts believe that genetic history plays a role in inducing aggressive dog
behaviors, as well as selective breeding,*?°

[t]he likelihood that a particular individual will bite is also strongly influenced by
many environmental barriers including the training of the animal, the extent of its
socialization to people (especially children), the quality of the animal’s
supervision and restraint, and the behavior of the victim []. This multiplicity of
interacting factors in dog bite makes it difficult and often meaningless to base
predictions of a particular animal’s aggressive behavior on a single characteristic,
such as breed.**

What is known is that dogs that bite humans once or twice and stop at that often do so for the
same reasons that dogs commit fatal attacks.'?? In non-fatal attacks, children are again usually
the victims, but here they are usually older children, and they are usually male.'* Issues such as
the provision of adult supervision during the dog-child interaction, behavior of the victim,
condition of the dog including whether restrained or not and whether food was present, location
of thciz?nimal at the time of the bite, and many similar factors play a role in facilitating dog
bites.
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While biting dogs is certainly a problem warranting examination and prophylactic treatment,
it is important to remember that such encounters represent a very small fraction of the hundreds
of millions of human-dog contacts that occur each day, most of which are deeply
enjoyed. Likewise, the [] focus on the small fraction of dogs implicated in human fatalities
should not obscure the fact that these 20 or so animals involved in such attacks each year
represent an infinitesimal portion of the American dog population, less than .00004%! The
proportion of American humans who Kkill other human beings is more than 200 times this
fraction.

Humankind has made the dog in its image, and, increasingly, that image has
become a violent one. The breeds of dogs that have been chosen to reflect our aggressive
impulses have changed over the millennia. In the last 20 years the choice has moved from
German shepherds, to Dobermans, to pit bulls, to Rottweilers to a current surge in
problem wolf-dog hybrids.

Problems of irresponsible ownership are not unique to pit bulls or any other breed,
nor will they be in the future. Effective animal control legislation must emphasize
responsible and humane ownership of genetically sound animals, as well as the
responsible supervision of children and animals when they interact.'?

This dog behavioral expert, and many others, believe that to protect against dog bites,
legislation must be passed that strengthens and enforces laws prohibiting dog fighting and the
cruel treatment of dogs, which makes them turn vicious; requires owners to act responsibly and
humanely when caring for their dogs; and, through active enforcement, holds them accountable
when they do not.'?® The public must also be educated about responsibly caring for dogs who
live with them, including not chaining dogs for long periods of time and supervising small
children any time they are near dogs, whether the dogs are tethered or not.*?’

While owning a dog requires humans to meet certain obligations and responsibilities to
ensure that dogs do not engage in truly violent, dangerous behaviors, as discussed infra dog
ownership also provides humans with certain constitutionally protected property rights due to the
dogs’ current legal status as human "property.”

V. DoGS AS HUMAN PROPERTY
A. Historical Development of the Concept of Animals as Property

At some point in ancient history, pre-humans decided that certain items, such as food,
"belonged" to them, thus giving birth to the concepts of personal property and ownership that
were later applied to right-of-possession of other tangible items, such as weapons and other
useful tools, living animals, and even other humans.*?®

Non-feral, domesticated dogs were treated as human personal property by particular ancient
cultures.*® For example, Pompeian mosaics depict dogs tethered on leashes,**® while engraved
stone tablets set forth laws decreeing that domesticated animals are to be treated as human
property.™*! Early written explanations justifying human ownership of animals explained that
animals were created for mankind’s use through what was designated the "Great Chain of
Being.""* Later theorists developed various concepts to justify human ownership of animals
such as "occupation”--the taking control of an animal which resulted in acquisition of title of the

animal, and thus ownership™?; “labor"--the act of taming a wild animal which thus made the

animal the property of the human due to human expenditure of labor'**; and the "right to use"
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theory, which purported that animals were made by God or a Creator for man’s use, and thus
God or the Creator intended for humans to own animals*®.

Ownership concluded if the animal left the control of the human deemed to be its owner; that
is, if the animal acquired its liberty by leaving the control of the human, the human no longer
possessed legal property rights to the animal.*® In this instance the animal could be acquired by
another human through the aforementioned acts which resulted in property ownership of the
animal in the first place. If, however, the animal indicated an intention or habit of returning to the
original owner, then the original owner’s property rights continued unabated.*’

For dogs, however, the rules were generally different. Under the common law, dogs were
treated as though they had no "useful, social value . . . except for companionship"**® which
translated generally into the legal system as no compensable value when someone injured or
killed another’s dog.** In fact, a person who "stole" a dog could not be prosecuted for larceny
"because of the base nature of a dog, which was kept for mere whim and pleasure and was unfit
for food and of no intrinsic value; [thus] dogs were not administered as property . . .. "%
American jurisprudence began to grant human property status to dogs who were "not merely []
pet[s], but [who] serve[d] some valuable and useful purpose, such as guarding the premises of
[their] owner[s]."**! Eventually, dogs came to be legally recognized as the personal property of
humans, and courts allowed humans to be compensated for the market value of their dogs when
they were hurt or injured by others.'*

B. Current Status of Dogs as the Personal Property of Humans

In the United States, dogs continue to be legally treated as human property.*** For example,
in Kennedy v. Byas, 867 So. 2d 1195 (Fla. 1st DCA 2004), the Florida appellate court reaffirmed
its statement in Bennett v. Bennett, 655 So. 2d 109 (Fla. 1st DCA 1995), that "[w]hile a dog may
be considered by many to be a member of the family, under Florida law animals are considered
to be property.” These and other court opinions that reach the same conclusion are based upon
precedence written during much earlier ages when dogs were seen as unfeeling, basically
valueless entities that resided outside and with whom most humans did not have an emotional
attachment.**

Currently, there is an undeniable philosophical shift emerging within the judicial system
which is struggling with whether or not it should continue to treat dogs as the personal property
of humans, and if not, just exactly how should they be legally treated. For example, in Bass v.
State, 791 So. 2d 1124 (Fla. 4th DCA 2000), the appellate court analyzed whether a lower court
erred by designating a police dog an "individual," a designation which resulted in a harsher
penalty being imposed upon a convicted criminal who injured the dog. The appellate court
concluded that "as much as dogs are loved and cherished by their owners, they are not persons or
‘individuals’ for purposes of the criminal law."**> Obviously, the lower court recognized that
dogs may be more than inanimate human property.

Perhaps the greatest reflection of the struggle over whether or not to continue to legally treat
dogs as property appeared in a 2001 Wisconsin Supreme Court opinion:

At the outset, we note that we are uncomfortable with the law's cold
characterization of a dog, such as Dakota, as mere "property.” Labeling a dog
"property" fails to describe the value human beings place upon the companionship
that they enjoy with a dog. A companion dog is not a fungible item, equivalent to
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other items of personal property. A companion dog is not a living room sofa or
dining room furniture. This term inadequately and inaccurately describes the
relationship between a human and a dog.

The association of dog and human is longstanding. Dogs have been a part of
human domestic life since 6,300 B.C. Archaeologists have uncovered a 12,000
year-old burial site in which a human being and a dog lay buried together. The
arm of the person was arranged on the dog's shoulder, as if to emphasize the
bonds that existed between these two individuals during life. Dogs are so much a
part of the human experience that we need not cite to authority when we note that
dogs work in law enforcement, assist the blind and disabled, perform traditional
jobs such as herding animals and providing security, and, of course, dogs continue
to provide humans with devoted friendship.**®

As a result of the paradigm shift in how the public, and the more reactionary legislative and
judicial branches of government, view dogs, a growing number of jurisdictions throughout the
country are enacting laws to treat the human-dog relationship as one of a guardian caring for a
ward, rather than humans possessing dogs as their personal property.**’

Nonetheless, the current status of dogs as human personal property continues to prevail in
jurisdictions throughout the country.**®

V1. CONFLICT BETWEEN THE CONSTITUTIONAL PROTECTION OF DOGS AS PERSONAL PROPERTY
AND GOVERNMENT REGULATION OF "DANGEROUS" DOGS UNDER ITS POLICE POWER

Because dogs are treated as the personal property of humans, humans are thus entitled to
protection of this personal property interest under federal and state constitutions before
government can interfere with an individual’s property.**® However, dog ownership is seen as a
qualified or imperfect right, subject to significant or even intensive invasion by government
under its broad police powers.**® As American Jurisprudence succinctly explains, “[t]he police
power of the state has been exercised to regulate and control dogs to a greater extent than it has
for any other class of domestic animals, and . . . they may be subjected to peculiar and drastic
police regulations without their owners being deprived of any federal rights."*>*

Despite government’s ability to interfere with humans’ personal property rights in dogs,
federal and state constitutions require that, in the case of processing and possibly declaring one’s
dog "dangerous," the state must afford the dog owner due process of law.**> At a minimum, the
state must provide an individual with notice and an opportunity to be heard before it deprives the
individual of his or her property.'>® The "opportunity to be heard" must be meaningful, and the
hearing must be fair.**

Thus, while government can strictly regulate dogs as the personal property of humans, that
regulation must follow constitutional requirements of due process. In this light this Article
examines the most recent trend of regulating dogs through Dangerous Dog laws to analyze
whether governments are adhering to these constitutional requirements and properly balancing
the goal of protecting the public against the rights of dog owners. This Article concludes that, at
least in some counties, too many dogs are being unjustly declared "dangerous," and their owners’
constitutionally protected property rights are being violated, due to seriously flawed
classification processes that deprive owners of their right to a fair hearing and due process. A
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review of Dangerous Dog cases indicates that many of these classifications are likely motivated
by local governments’ fears of being held liable--financially, politically, and even morally--in the
future should the dogs actually eventually harm someone.

VIl. DANGEROUS DOG LAWS IN GENERAL

With the broad health, safety, and welfare police power standard in mind, it is easy to see
why government’s authority to enact Dangerous Dog laws would rarely, if ever, be called into
question. Not only is it "well settled that the regulation of dogs is within the police power of the
State and may be delegated to municipalities,"*> dog attack and dog bite injuries are clearly a
public safety concern. Armed with the well-established police power and concern for public
safety, a majority of states have enacted Dangerous Dog laws.**® Even those states that do not
have statewide policies may have laws at the city or county level.**

Although there is no uniform, nationwide Dangerous Dog law, there are some general,
commonly shared characteristics. A typical Dangerous Dog statute or ordinance usually contains
four components: (1) a definition of a "dangerous dog"**® or "vicious dog;"**° (2) a procedure for
officially declaring a dog dangerous;'®® (3) restrictions applicable to those dogs officially
declared dangerous;'®* and (4) penalties for violating the restrictions, including penalties for
when a dog injures someone after he has been declared dangerous.*® Procedures typically
include an official complaint,'®® an investigation on the part of animal control or other local
authority,’®* and a hearing at which the results of the investigation are presented.®® Restrictions
may include registration with the local authority,"®® permanent confinement, '’ sterilization,*®®
permanent identification with a tattoo or microchip,'®® and liability insurance.” The penalties
for violating the restrictions are often monetary fines,'’* but if an owner whose previously-
declared-dangerous dog injures someone, the penalties can be more severe. The owner may be
guilty of a criminal offense’? and the dog will likely be confiscated and destroyed.*”

VIII. FLORIDA’S DANGEROUS DOG LAwWS
A. History and Legislative Intent

Although the Florida Animal Control Association had lobbied for Dangerous Dog legislation
for several years,'™ Florida’s first Dangerous Dog law was enacted in 1990.'"° Legislators
sought to address the issue of severe attacks by dogs on humans, especially after several
particularly gruesome and brutal incidents occurred in their own districts.”® For example, a
major impetus for the legislation was the 1989 case of a 73-year-old woman who was killed after
she went into her driveway to get her newspaper and was bitten more than 300 times by three
neighborhood dogs.*"’

Initially, the proposed legislation framed the planned designation of problem dogs as
"vicious."*"® At the Senate Judiciary-Criminal Committee hearing, one senator expressed
concern that his neighbors’ pit bulls approached his fence when his children played in their
yard.”® The director of Leon County Animal Control discussed two attacks in Jacksonville, one
on a four-year-old girl and one on the aforementioned 73-year-old woman.’® The Florida
Association of Kennel Clubs submitted position papers on all four proposed bills, noting an
"unquestionable need" for a "“vicious dog’ law" that would focus on dogs who "have exhibited
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dangerous behavior."*® The Humane Society of the United States submitted a letter in which it
noted the need for a statewide policy to address Dangerous Dogs. %

Support for the bill was qualified by the assertion that it must be non-breed-specific. The
Humane Society of the United States explained that focusing on a specific breed "fail[s] to take
into consideration that serious aggressive behavior in dogs is invariably caused by irresponsible
ownership and improper or inadequate training of the animal."** Similarly, the Florida
Association of Kennel Clubs noted that the law should protect the public by "consequating
irresponsible owners™®* and said that they would withdraw their support if the law was breed-
specific.'® The law passed with an express ban on breed-specific regulations.®

As originally contemplated the statewide policy would require a dog to exhibit certain
characteristics before it would be declared dangerous.*®” A dog would be declared dangerous if it
(1) injured or killed a human; (2) injured or killed an animal; or (3) was used in dog
fighting.'®® But animal control officials and legislators were concerned that such a narrow
definition would not be effective.’® Leon County’s Animal Control Director explained that the
law needed to protect the public before the attack occurred and, for this reason, she supported the
inclusion of "menacing fashion” or "apparent attitude of attack” language within the
statute.*® This language was subsequently incorporated into the final draft of the bill.*** Thus, in
its current form, the Dangerous Dog definition includes a fourth "apparent attitude of attack"
prong.** A dog can be declared dangerous if it "has, when unprovoked, chased or approached a
person . . . in a menacing fashion or apparent attitude of attack, provided such actions are attested
to in a sworn statement by one or more persons and dutifully investigated by the appropriate
authority."*®® Florida’s Dangerous Dog bill became law in 1990.

B. 1990 Law Declared Unconstitutional Due to Failure to Provide Due Process

In 1993, a Florida appellate court affirmed a lower court order permanently enjoining a
county animal control agency from enforcing a Dangerous Dog classification because the state
statute failed to provide due process--notice of the proceedings and a fair hearing--to the dog
owner before declaring a dog "dangerous."***

In its original form, the law required the person seeking to declare the dog dangerous to file a
sworn affidavit and the governing animal control authority to investigate the reported
incidents.*®> Animal control was not required to notify the dog’s owner until after it determined
that a dangerous classification was warranted.*®® Even after notification, the owner was given no
opportunity for a hearing to present any objections or defenses to the classification.’®” Because of
these infirmities, in County of Pasco v. Riehl**® the Second District Court of Appeal held the
statute unconstitutional because it violated constitutional due process requirements.*® The court
explained that because a Dangerous Dog classification "places many onerous restrictions on dog
owners with so-called dangerous dogs," which "serve to deprive such owners of legal property
interests[,]" a dog owner must be given an opportunity to be heard before the restrictions could
be enforced.?® The Florida Supreme Court later affirmed the appellate court’s determination that
the statute was indeed unconstitutional due to its failure to adhere to due process requirements.”®*

Presumably in response to the ongoing litigation, the Florida legislature made substantive
changes to the Florida Dangerous Dog statute in both 1993 and 1994. The 1993 amendments
added an owner interview during the investigation process,?*? modified the definition of "severe
injury,"?® and--importantly--gave the owner the right to request a hearing after county officials
permanently classified a dog as “dangerous."?* Significantly, the statute still lacked a pre-
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deprivation hearing.?® In 1994 the legislature finally added the required pre-deprivation hearing
to the statute.®® Animal control’s classification after its investigation is now characterized as
“initial" and a dog owner may request a hearing before animal control makes its final decision.?’

C. Florida’s Current State Dangerous Dog Law

Sections 767.10 through 767.14, Florida Statutes, comprise Florida’s state Dangerous Dog
law.

Section 767.11(1) defines a Dangerous Dog as a dog that has exhibited one of four behaviors:
(1) bitten, attacked, endangered, or inflicted severe injury®® on a person; (2) more than once
severely injured or killed a domestic animal while off of the owner’s property; (3) been used in
or trained for dog fighting; or (4) "[h]as, when unprovoked, chased or approached a person upon
the streets, sidewalks, or any public grounds in a menacing fashion or apparent attitude of attack,
provided that such actions are attested to in a sworn statement by one or more persons and
dutifully investigated by the appropriate authority."?%

Section 767.12(1) sets forth the state’s basic requirements for establishing whether or not a
dog meets the requirements to be declared dangerous.”*° The process varies between counties;
some require only a sworn affidavit setting forth the alleged facts underlying the incident, while
otherzsllrequire more specific forms describing the incident to be completed and notarized under
oath.

The animal control authority that receives the affidavit or petition then investigates the
alleged incident by speaking to the person who filed the affidavit or petition, notifying the dog’s
owner and offering him an opportunity to respond to the allegations, and possibly canvassing the
neighborhood to contact neighbors who may have information on not only the alleged incident
but on the general behavior of the dog.?*? Importantly, beyond the information provided in either
the sworn affidavit or sworn petition, as discussed infra in part IX.A.i., information provided
through interviews of neighbors and other witnesses is not always required to be
sworn. Nonetheless, this information is frequently used to make an initial determination of
whether or not a dog is dangerous, and may be used to permanently classify the dog
dangerous.?*®

After compilation of the evidence that will be used to make a classification decision, the
record is presented to the entity charged with making the initial determination of whether or not a
dog should be classified "dangerous.” The statute dictates that following "the investigation, the
animal control authority shall make an initial determination as to whether there is sufficient
cause to classify the dog as dangerous and shall afford the owner an opportunity for a hearing
prior to making a final determination."?** This initial classification is generally determined by an
authority within the animal control agency. For example, prior to 2005 in Leon County, Florida,
a three-member Leon County Animal Control Classification Committee received the evidence
and made the initial determination as to whether or not a dog would be declared dangerous or
aggressive.?'® In 2005 the Leon County Board of County Commissioners amended Leon County
Code section 4-93 to allow the Leon County director of animal control to singularly make the
initial determination.?*® In Marion County, Florida and Miami-Dade County, Florida, the "animal
control authorities” make the initial determination. In Marion County the authority is an animal
control officer.”*” In Miami-Dade County, the initial determination is made by a code
enforcement officer from the animal control department.?*®
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The animal control authority is required to provided written notice of the sufficient cause
finding to the owner.*® The owner may then file a written request for a hearing to contest the
initial classification within seven calendar days, and the hearing must be held expeditiously.?®

The entity hearing the matter varies between counties. For example, in Leon County, Florida,
the three-member Leon County Animal Control Classification Committee, consisting of a
licensed veterinarian, a Leon County Sheriff’s Office representative, and "an informed citizen
appointed by the Leon County Board of County Commissioners” hears the case.?”* In Marion
County, Florida, the hearing is held before the Marion County Code Enforcement Board—a body
comprised of residents with special knowledge in areas such as business management,
construction, government administration, and even spiritual matters--one of the members is a
minister.??? In Alachua County, Florida, the hearing is held not before a board, panel, or
committee, but before the county manager or a designee.??

During the investigation the subject dog can either be impounded--usually at owner expense-
-by the animal control agency, or the owner will be required to confine the dog in a securely
fenced or enclosed area.””* The dog may not be relocated or ownership rights transferred.??

If the entity conducting the hearing issues a final determination of "dangerous,” the owner
may "file a written request for a hearing in the county court to appeal the classification within 10
business days after receipt of a written determination . . . . Each applicable local governing
authority must establish appeal procedures that conform to this paragraph."#?

If the owner does not appeal the decision to the county court within ten business days of
notification or loses his appeal, the owner must comply with all state and local requirements.?*’

Sections 767.12(2)-(4) also provide penalties that must be imposed once a dog is
permanently classified as "dangerous." At a minimum, a Florida Dangerous Dog owner must
register the dog and pay any related fees; provide animal control with certification of the dog’s
rabies vaccination; permanently identify the dog with a tattoo or electronic implant; and
permanently confine the dog in an approved enclosure.?”® In counties requiring dog owners to
obtain a license, the owner must renew the dog’s license and pay any local Dangerous Dog
renewal fees annually.””® Notably, in some states, such as Florida, the "Dangerous Dog" status
remains with the dog for the rest of his life.*° The penalty for violating these restrictions is a
noncriminal infraction with fines of up to $500.%

Section 767.14 permits local governments to implement additional penalties beyond those
listed in the statute, as long as the additions are not breed-specific and weaker than the penalties
provided in the statute.?*

Additionally, home owners with dogs declared dangerous may have their homeowners
insurance fees increased, or the insurance itself cancelled.?

Section 767.13 states that if a dog declared "dangerous" thereafter attacks or bites a person or
domestic animal without provocation, the owner can be found guilty of either a first-degree
misdemeanor or a third-degree felony, depending upon the severity of the injury, and the dog
will likely be destroyed.

D. Local Government Codes and Ordinances

Local governmental ordinances adopting and expanding upon the state Dangerous Dog
law vary.?® For example, in Leon County a dog can be declared "aggressive" rather than
"dangerous” if he injures or kills "a domestic animal in a first unprovoked attack."?*® The
inclusion of "first" makes this ordinance more restrictive than the state statute, which allows
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dogs to be classified "dangerous™ only after more than two severe injuries on a domestic
animal.”® The attack on the animal must take place off of the dog owner’s property.”*’ The
penalty is permanent confinement, just as if the dog were declared "dangerous."*

Marion County allows a dog to be declared "vicious™ or "dangerous” depending upon
whether a human or animal is the target of the attack”*® The governing Marion County ordinance
requires that a dog declared "vicious" by the Marion County Code Enforcement Board be
surrendered to animal control within 24 hours after classification, so that the dog can be
killed.?*® A dog can be classified as “"dangerous" if it has killed a domestic animal or
livestock.?** A dog can also be declared "dangerous" if it injures a domestic animal or livestock
more than once while off of the owner’s property.?** A final classification of "dangerous” will
result in the dog being permanently confined.**

Several local governments now have online Dangerous Dog registries, complete with photos
of dogs declared dangerous who reside within the local government’s jurisdiction, and the
addresses of where the dogs reside.?**

Some local governments, such as Atlantic Beach, Florida, require that owners of dogs
classified as "dangerous" obtain liability insurance in the amount of $100,000, and also a
$100,000 surety bond.?*® Other counties, such as Hillsborough, Florida, require dog owners to
complete responsible pet ownership training.?*

Despite evidence that confining or tethering a dog can induce biting or attacks, Port Orange,
Florida, requires that dogs declared dangerous be kept in a locked cage or tethered.?’

Alachua County presents an example of the harshest exercise of section 767.14's
authorization that local counties may "plac[e] further restrictions or additional requirements on
[dog] owners™: On January 24, 2006, the Alachua County Board of County Commissioners
enacted Ordinance Number 06-01, section 5, codified at Alachua County Code of Ordinances
title 7, section 72.17.5, which authorizes Alachua County to seize any dog located within
Alachua county that has been declared dangerous after February 1, 2006--not just by Alachua
County but by any Florida county--and kill him.?*®

IX. CASE STUDIES

In theory, all dogs that are officially classified "dangerous™ should display obviously vicious
and truly threatening behaviors. In practice, such is not always the case. The authors believe that
the following case studies illustrate and expose flaws in the structure and application of Florida’s
state statute and some local ordinances.

A. Leon County, Florida

Leon County, Florida’s, Dangerous Dog ordinance states:
Dangerous animal shall mean an animal that has, when unprovoked,
a) Bitten, attacked, or endangered or has inflicted severe injury on a human being
on public or private property; or
b) Has more than once severely injured or killed a domestic animal while off the
owner’s property; or
c) Has, when unprovoked, chased or approached a person upon the streets,
sidewalks, or any public grounds in a menacing fashion, or an apparent attitude of
attack[;]
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d) Provided that such actions as set forth and described in paragraphs a), b) and c)
above are attested to in a sworn statement by one or more persons and dutifully
investigated by the appropriate authority; []

i. Ortega v. Leon County?*

Patricia Ortega, a single-mother with a then-teenage son, lived with a female Labrador
retriever named "Angel.” During her first heat Angel became pregnant by Ms. Ortega’s adult
son’s dog, Duke, while the two were visiting Ms. Ortega.®® Angel gave birth to several puppies,
and Ms. Ortega kept two, naming them "Buster" and "Buck."** Less than a year later, Angel,
Buster, and Buck escaped from Ms. Ortega’s back yard, although she had installed an electric
fence, and allegedly ran onto the property of the neighbor who lived across the street, Ms.
Marion Hammer--the 1995-98 president of the National Rifle Association.??

Leon County Animal Control records indicate that Ms. Hammer’s daughter, Ms. Sally
Hammer, who resided with Ms. Hammer, had called Leon County Animal Control in September
and October 2001 to report the dogs running loose and on Ms. Hammer’s property.”® Ms.
Hammer stated that an animal control officer told her that he could not issue a citation to Ms.
Ortega for dogs running loose unless an animal control officer witnessed the dogs off of her
property.®* According to Ms. Sally Hammer, to assuage the Hammers’ complaints the animal
control officer gave her a petition for classification of a dangerous or aggressive animal to
complete and submit to Leon County Animal Control to begin the process of having the
Labrador retrievers investigated under the county’s Dangerous Dog ordinance.?®> Both Hammers
submitted statements; Ms. Hammer wrote that she was "not willing to mediate with the
Neighborhood Justice Center or anyone else."?*®

Ms. Sally Hammer wrote in the petition that the dogs ran loose in the neighborhood "on a
daily basis."®*" She stated that the dogs charged her and her two children.?®® She did not claim
that the dogs bit, attacked, or injured in any way her or her children.*®

Ms. Hammer, however, wrote that her grandchildren were "charged and attacked" by the
dogs, and that the dogs “were attacking with bared teeth."?*® However, no evidence was offered
that the dogs bit, attacked, or injured either of the Hammers or the children. Ms. Hammer further
wrote that because the dogs continued to run loose, Leon County Animal Control and its
governing entities would be guilty of "gross culpable negligence and complicity in any injury
that may result, in the future, from this pack of dogs being allowed to roam and terrorize our
neighborhood."?%*

A Leon County animal control officer canvassed the neighborhood seeking witnesses. 2°* The
officer left notices on some of the residents’ doors that stated that Ms. Ortega’s dogs were under
investigation and which requested that residents contact Leon County Animal Control if they had
any knowledge of the dogs’ behaviors or their running at large.®® At least two neighbors
contacted Animal Control and verbally reported that either the dogs were running at large, or that
the dogs were not a problem.?®* These unsworn statements were presented to the three-member
Leon County Animal Control Classification Committee.?®®

The Committee considered the Hammers’ petition and reviewed the written information
provided to them by Animal Control. By a vote of 2-1 the Committee applied an initial
classification of "dangerous" to Angel and Buster, but chose to not declare Buck dangerous.?®

Ms. Ortega requested a hearing and obtained an attorney. On March 1, 2002, the
Classification Committee held a hearing. Besides Ms. Ortega and her attorney; a few of her
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witnesses; Richard Ziegler, the director of Leon County Animal Control; an animal control staff
member; the Hammers; two of their witnesses; and the Classification Committee, the hearing
was attended by several members of the public who were not affiliated with the case but who
apparently had an interest in animals.?®’

Leon County Code section 4-93(d)(3) dictates that "[i]n hearings before the animal
classification committee, formal rules of evidence shall not apply, but fundamental due process
shall be observed and govern the proceedings."”

Mr. Ziegler announced the general ground rules for the hearing, but neither Mr. Ziegler nor
any member of the Classification Committee acted as chairperson and took control of the
hearing.?®® No witnesses were sworn before giving testimony.?® Hearsay testimony against Ms.
Ortega’s dogs, not only offered during the hearing but provided earlier by neighbors via phone
calls and written communication to Animal Control, was again introduced into
evidence.?”® Members of the audience--who had no personal knowledge of the case--interrupted
what was, due to the ordinance’s direction that formal rules of evidence will not apply,
essentially a discussion of the allegations, to voice their mere opinions.?™

Regarding the testimony itself, two Leon County animal control officers testified to their
experiences with the dogs, and opined that, in both of their opinions, the dogs were not
"dangerous."?"?

Nonetheless, the Classification Committee--again, by a vote of 2-1--declared Angel and
Buster "dangerous."*® Buck was not classified "dangerous," although Ms. Hammer tried several
times to have the Classification Committee reconsider its decision.?”

Ms. Ortega timely filed a notice of "appeal” with the Leon County County Court.?” She
argued that she was entitled to a de novo hearing because the process before Animal Control and
the Classification Committee failed to comport with due process.?’® The county court, faced with
inartfully drafted statutory language that referred interchangably to an "appeal” and a "hearing"
before the county court, issued an opinion stating that because the Florida Constitution does not
award appellate court jurisdiction to county courts, and because county courts are courts of
original jurisdiction, that the hearing must be de novo.*’

Thousands of dollars in salaries, court costs, attorney’s fees, impoundment costs, and
boarding fees later, Ms. Ortega and Leon County settled the matter out of court, with Ms. Ortega
agreeing to keep her dogs confined to her property.2’® No further problems have been reported.

ii. Moore v. Leon County®"

Shrek, a Johnson-bred American bulldog who was eight months old at the time of the event
at issue, was classified "dangerous” by the Leon County Animal Control Classification
Committee based upon a one-time incident in which he and a companion mixed-breed dog
momentarily escaped from their yard through a hole in a fence, and ran into a neighbor’s yard
after the neighbor’s grandchildren called the dogs to come to them.?® The neighbor and her son
excitedly chastised the children for calling a neighbor’s dogs, and the children turned to run to
the porch.?®! The neighbor shouted to the children to stop running and stand still.”®* Because he
was beckoned Shrek ran to the neighbor’s yard.”®® He passed by one child who had stopped
running, and according to the neighbor, continued to run after the second child, who did not stop
running.?®* The neighbor claimed that Shrek was going to bite the second child but that her son
intervened from the porch and shouted at Shrek, who stopped.”® The son threw hot coffee in
Shrek’s face.?® Shrek turned and went back to his home, where he was immediately let into the
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house by the family’s visiting grandmother, who had stopped by to feed him and who was
unaware that the two dogs had momentarily escaped through a hole in the fence.?’

The neighbor filed a petition for classification of a dangerous or aggressive animal with Leon
County Animal Control to have both dogs classified "dangerous."**® Animal Control launched an
investigation, seeking information from other neighbors.”® One neighbor named "Stephanie"
phoned Animal Control to state that she had no knowledge of the incident detailed in the form
that Animal Control left on her door, but that she knew that the dogs lived with the Moores and
that she was "afraid of them."?*® A second neighbor reported that she had seen the dogs out of
their yard, which she said was unusual, but she witnessed them returning immediately to their
property.?** She added that, in her opinion, because Shrek was a puppy he likely wanted to play
with the children and that the matter should have been handled by the complaining neighbor
discussir;gzthe incident with the Moores rather than by filing a petition with Leon County Animal
Control.

After a public hearing, the Classification Committee voted 2-1 to classify Shrek as
"dangerous"?** although the veterinarian committee member--the only dog behavioral expert on
the panel, and the only member who voted not to declare Shrek dangerous--noted that "[all]
[d]ogs run with their mouths open[,]"*** that the evidence indicated that the behavior could have
been play-related,®® and that there were no “earmarkings of true aggressiveness"?®. The
veterinarian further noted that if Shrek were truly intent on attacking, that throwing hot coffee on
him would have only served to further incite him rather than ward off an attack.”®’

The Moores "appealed” the case to the Leon County County Court.*® As in Ortega, after
thousands of dollars in taxpayer-funded county attorney salaries®®, expenses, costs, and fees,
following mediation the Moores and Leon County settled the case out of court.*® No further
problems with Shrek’s behavior have been reported.

iii. Sullivan v. Leon County®™

Deuce, a pit bulldog mix, was allegedly allowed by the family with whom he lived to run
loose in his neighborhood.®* A neighbor who lived across the street from Deuce’s family,
Warren Head, reported that Deuce twice approached him when he was outside playing with his
children.>® Mr. Head filed a petition for classification of a dangerous or aggressive animal with
Leon County Animal Control because he wanted Deuce removed from the neighborhood.*** Mr.
Head stated that he had "every intention to kill the dog the next time it comes in our yard."*°

Ten days later Mr. Head wrote that he wished to drop the petition.®® He stated that he chose
to drop the petition because the dog’s owner told him that he had placed an advertisement in the
local newspaper seeking a good home for the dog.**” Deuce was given to another owner, but was
subsequently picked up by Animal Control while he was running at large and placed in the city
shelter.>® The shelter called Deuce’s original owners, who retrieved him from the shelter.>°

On February 1, 2005, Deuce’s teenage owner arrived home in her vehicle and pressed the
garage door opener to park her car inside. Deuce ran out of the garage and, seeing Mr. Head
across the street, ran toward him.*!! Deuce was hit by a car, survived the crash, got up, and
limped back home.**?

Mr. Head claimed that Deuce ran at him and his children "full blast, very aggressive, hair
raised on his back, ears back, growling and barking."*** However, an indifferent third party
witness stated that he did not hear Deuce growl or bark, or see him bare his teeth or have the
hackles on his back raised.*™* The witness also stated that in his opinion Deuce was not about to
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attack the Heads but instead, because he had been "cooped up" in the garage, Deuce was merely
“running to the direction of activity."**

Subsequent to this incident, but before Mr. Head could file a second petition for classification
of a dangerous or aggressive animal, Deuce’s owners gave him to Tracy Sullivan, a person more
experienced with managing pit bulldog mixes.®*® Mr. Head filed a second petition against
Deuce’s original owners®*’, but when he learned that Deuce had been given to someone who
lived in another neighborhood, he filed a third petition against Deuce’s new owner, Ms.
Sullivan®®. Leon County’s animal control director, Richard Ziegler, made an initial
determination to classify Deuce "dangerous."**® Ms. Sullivan requested a formal hearing.

Ms. Sullivan had Deuce examined by her veterinarian, who stated that Deuce did not show
any aggressive tendencies whatsoever.** Ms. Sullivan also had Deuce evaluated by a behavioral
specialist who concluded that Deuce was merely engaging in normal dog behaviors and needed
training.*** By the date of the formal hearing, Ms. Sullivan had devoted a significant amount of
time having Deuce evaluated and training him.**> However, the Leon County Animal Control
Classification Committee said this information was irrelevant and that they were only concerned
about the incidents that let to the filing of the petitions.**® Deuce was declared dangerous by
unanimous vote.*?

Ms. Sullivan appealed to the county court.*?® She filed a motion for summary judgment
arguing that the Dangerous Dog classification should be dismissed because the law was intended
to hold accountable irresponsible dog owners, that she did not own Deuce at the time of the
incidents, and that she had assumed ownership of Deuce before Mr. Head had filed the second
petition.®

Once again, after several thousands of dollars in boarding, evaluation, training, lawyer’s fees,
filing costs, and taxpayer dollars to fund the Leon County Attorney’s Office and Leon County
Animal Control staff to prosecute the case, Ms. Sullivan and Leon County mediated the matter
and settled out-of-court.®*” There have been no subsequent complaints about Deuce’s behavior.

B. Marion County, Florida

Marion County defines a Dangerous Dog as
any domestic dog, Canis familiaris, and any genetic hybridization thereof,
whether alone or as a member of a pack, any dog that [sic] according to the
department of code enforcement:
(1) Has aggressively bitten, attacked, or endangered, or has inflicted on a human
being lawfully on public or private property; or
(2) Has killed a domestic animal or any livestock, or has more than once, injured
a domestic animal or livestock while off the owner’s property; or
(3) Has been used primarily or in part for the purpose of dog fighting, or is a dog
trained for dog fighting; or
(4) Has, when unprovoked, chased or approached a person while off the premises
or property of the owner in a menacing fashion or apparent attitude of attack;
provided that such actions are attested to in a sworn statement by one or more
persons and dutifully investigated by the appropriate authority.


http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#0200013B#0200013B
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#0200013C#0200013C
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#0200013D#0200013D
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#0200013E#0200013E
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#0200013F#0200013F
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000140#02000140
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000141#02000141
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000142#02000142
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000143#02000143
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000144#02000144
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000145#02000145
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000146#02000146
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#02000147#02000147

Dangerous Dog Laws: Failing To Give Man’s Best Friend A Fair Shake At Justice 121

i. Marion County Animal Control Authority v. Delp®?®

Beth Delp found Marion County, Florida’s, spacious horse country an enticing place for a
second home where she could enjoy peace and quiet and where she could be more involved with
the large number of owners and breeders of show dogs. She also wanted a place where her four
champion Weimaraner show dogs could have a yard in which to stretch their legs. In addition to
showing the dogs, Ms. Delp bred some of them, and they provided a substantial income to
her.®?® Immediately after moving into the new property Ms. Delp contracted with a fence
company to have a fence erected around the parameter of the property, and construction
commenced at once.*** On November 10, 2005, the next-door neighbors, Robert and Lois
Mulligan, left their house to walk their dog and take out the trash can.®** Mr. Mulligan noticed
that two of the Weimaraners were out of their yard, and he stated to Ms. Mulligan that "[t]hey
[the dogs] are out."**? Although neither neighbor reported that the Weimaraners first engaged in
any aggressive behavior toward them or were doing anything other than standing near the end of
the Mulligan’s driveway, Mr. Mulligan threw the garbage can at the dogs.** Ms. Mulligan
picked up her Dachshund. The Mulligans stated that then two Weimaraners charged at them,
barking and growling.®** Mr. Mulligan stamped his feet and shouted at the dogs.*** The
Mulligans claimed that they backed into the house, yelling and stomping at the dogs, until they
were inside their home.**® Neither stated that they had been bitten or otherwise touched by the
Weimaraners.**” Mr. Mulligan stated that "he was so upset and scared for his wife that he
thought he was going to have a heart attack."**®

The Mulligans telephoned 911.%*° Some time later Code Enforcement Officer Kathleen
Decker arrived at the Delp residence.?* Officer Decker later wrote in a report that "4 large
dog[s] tried to attack [the neighbors’ dog and] complainant [and] his wife."*** The report made
no mention that Mr. Mulligan first threw the garbage can at the dogs before the dogs allegedly
acted. Officer Decker wrote that when she arrived at Ms. Delp’s residence and parked at the end
of the driveway the dogs were circling her vehicle and charging at the driver’s side door.>*? She
slid a catch pole out of the window to try to catch one of the dogs.*** She wrote that the dogs
began to lunge at her open window.*** She then "closed [her] window and cracked the door and
began to yell at the dogs at which point they climbed back through a hole in the fence."** She
wrote that she then "chased all four of the dogs back through the hole and patched the fence
using a sliplead."**® She next went to the Mulligan’s home, where they allegedly stated to Officer
Decker that Ms. Delp had told them that “she has had to move several times because of the dogs
and that because of her dogs that she was in the newspaper in Melbourne Fl[orida]."**’ Officer
Decker stated that she "posted” Ms. Delp’s property requesting that Ms. Delp contact
her.3*® There was no mention that Officer Decker attempted to telephone Ms. Delp although she
listed a phone number for Ms. Delp on her incident report.**® Officer Decker "advised" the
Mulligans to fill out sworn affidavits on the incident, and she obtained one from Mr. Mulligan.**

On November 16, 2005, Marion County Animal Control Dangerous Dog Investigator
Jennifer Kelly telephoned Sarasota and Brevard counties to research whether she could locate
any previous complaints about Ms. Delp’s Weimaraners.®" Investigator Kelly later wrote in the
sworn affidavit that "[b]oth counties indicated that they had previous complaints regarding Beth
Delp’s Weimaraners."*** She wrote that "in this information there were eight separate complaints
involving one or more dog[s] on each occasion the violations ranging from control to
bites. Names of the dogs involved are [] Elwood, Steele, Banner, Liberty, Secret."*
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On November 29, 2005, Investigator Kelly reinterviewed Lois Mulligan about the November
10th incident.®** Investigator Kelly wrote that Ms. Mulligan reported that Mr. Mulligan first
threw the garbage can at the two dogs, who then "“clicked" their teeth, barked, growled, were low
to the ground, and allegedly charged the Mulligans.®*® Ms. Mulligan did not state that she or Mr.
Mulligan were bitten or physically harmed.**® Investigator Kelly wrote that Ms. Mulligan said
that Ms. Delp had stated to her that "if her dogs were under investigation for Dangerous Dog
[sic] she would just move again."**’

Investigator Kelly sought and received an administrative warrant from the court to take the
four dogs into custody, based upon the Mulligans’ assertion that Ms. Delp said she would move
if her dogs were under investigation.*®® In the affidavit Investigator Kelly also wrote that the
neighbors were “attacked" by Ms. Delp’s Weimaraners.**® She wrote that "the dogs were
extremely aggressive” and that they ran back into their yard only after Officer Decker got out of
her vehicle with the catch pole and "went after the dogs charging and yelling at them."*®
Investigator Kelly received the warrant®®* and went to Ms. Delp’s residence to pick up two of the
dogs identified by the Mulligans--Secret and Liberty.**? Investigator Kelly told Ms. Delp that
Secret and Liberty were being impounded because the County "wanted to ensure that she did not
leave the County until the investigation was completed."*** Ms. Delp stated that she would not
have moved out of the county.®® Investigator Kelly told Ms. Delp that she had researched
Brevard and Sarasota counties’ records and found that there were "numerous complaints” in the
file against Ms. Delp’s dogs.**® Ms. Delp denied that she left the two prior counties "because of
the dogs."*® Investigator Kelly nonetheless took Secret and Liberty to the Marion County
Animal Center.*®” Ms. Delp was later allowed to move them to her veterinarian’s office.**®

Investigator Kelly sent Ms. Delp a letter notifying her that there was sufficient evidence to
classify "two gray Weimaraner type canines as dangerous.”*® Ms. Delp requested a formal
hearing before the Marion County Code Enforcement Board on Animal Control’s intent to
permanently classify Secret and Liberty "dangerous."*"® Ms. Delp hired an attorney.

On December 21, 2005, the Marion County Code Enforcement Board"* presided over Ms.
Delp’s Dangerous Dog classification formal hearing.*"?

Investigator Kelly read from her Summary of Investigation.*”® She stated that when Officer
Decker arrived at the Delp residence she spotted four dogs in the roadway.*™* Officer Decker
pulled her vehicle into the Delp residence’s driveway and parked it.3”® The dogs circled her
vehicle while it was parked on Ms. Delp’s property.*”® Investigator Kelly stated that Officer
Decker reported that the dogs charged at her door.>’" She tried to catch one of the dogs by sliding
the catch pole out of the window, but was unsuccessful.>”® She then cracked her door and yelled
at the dogs.®”® The dogs retreated based upon her voice commands.**° She then secured them
behind the gate.®® Officer Decker went to the Mulligans’ residence, where they advised her that
Ms. Delp had told them that she had to leave several counties because of her dogs.**

Investigator Kelly then detailed her phone calls to Sarasota and Brevard counties, and stated
to the Code Enforcement Board that "there were eight separate complaints involving one or more
dog[s] on each occasion the violations ranging from control to bites."***

A review of the Sarasota County documents in the record of the hearing indicate that there
may have been two separate bite incidents that occurred in Sarasota County; one incident
involved two dogs (Banner and Steele) allegedly biting someone on or about January 16, 2001
(no details on this bite were provided at the hearing or in the record), and the second incident
involved only one dog (Banner) allegedly biting a deliveryman who came onto Ms. Delp’s
property and left a package at the door.*®* The Brevard County document in the record indicates
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that Anthony Lombardo stated that five Weimaraners ran out of Ms. Delp’s home when she
opened the door, ran to his property where he was talking outside on the phone, and Steele bit
him on the calf.*® The document indicates that when a police officer went to investigate the bite
report the next day, he believed that the bite mark indicated that the bite had occurred more than
24 hours earlier because there was "dried," "white flaking skin around scabs."**® Nonetheless, the
officer issued four citations to Ms. Delp.**’ The remaining three Brevard County incidents
involved dogs running at large; one 2002 incident involved one dog, a 2003 incident--marked
“disregard"--appears to have involved one dog, and a 2004 incident involved three dogs.*®

Investigator Kelly did not explain to the Marion County Code Enforcement Board that the
Brevard and Sarasota counties records indicated that Secret and Liberty had never bitten
anyone.*®® This information was not noted until Ms. Delp’s attorney questioned Investigator
Kelly.3® Officer Kelly then stated that the information was being provided to the Code
Enforcement Board to establish Ms. Delp’s “control of the dogs."*** No one from Brevard or
Sarasota counties was present for questioning on the records. Notably, neither Brevard nor
Sarasota counties classified the dogs as "dangerous.”

Mr. Mulligan testified next. He described how the dogs bark “every time™ he and his wife are
outside of their residence.’** He described how he yelled at the dogs and stomped his feet until
he and Ms. Mulligan and their dog reentered their home.>*® He stated that he “was panicking,"
and "was really upset."*** He stated that he went inside and telephoned 911; the operator asked if
anyone had been bitten and Mr. Mulligan replied that no one had been bitten but it was
"som%t6hing close to that effect."** He concluded his testimony by stating that he "feared for [his]
life."

Neither Investigator Kelly nor Ms. Delp’s attorney questioned Mr. Mulligan about the
statement in his wife’s November 29 interview or in Officer Kelly’s Summary of Investigation in
which Ms. Mulligan reported that Mr. Mulligan first threw a garbage can at the dogs before they
started barking and charging at him.

Ms. Mulligan spoke next.>*” She stated that "every day the dogs are very agitated by any
activity in our yard."*® She stated that during the alleged incident she felt "very, very frightened
for all of us."** She stated that she “started to get tunnel vision" when two of the dogs
approached them during the incident.*® She described an October 26 visit at Ms. Delp’s home,
the first time the two spoke as new neighbors. The dogs had not yet been brought to Ms. Delp’s
new residence and the Mulligans had not yet seen the dogs.*™ Ms. Mulligan stated that Ms. Delp
told her that she was going to put in a gate at the back of her fenced property so that the dogs
could run and exercise in the woods.*** Ms. Mulligan stated that she was very concerned about
the dogs running in the woods because at the time the Mulligans did not have a fence around
their property, and she believed that she and her husband and dog would be "appetizers" for Ms.
Delp’s dogs.** She stated that Officer Decker told her and her husband that they "needed to fill
out an affidavit right then and there."*** She stated that Officer Decker told them "what to put in
the affidavit."*%

Ms. Mulligan was also not asked by anyone about whether or not Mr. Mulligan threw the
garbage can at the dogs before they allegedly started barking and charging.

Officer Decker then spoke.*®® She stated that the dogs responded to her command to retreat to
the yard.*”” When questioned by Ms. Delp’s attorney, she stated that she had not been attacked
by the dogs, although their behavior toward her was the same as that described by the Mulligans,
and the incident involving them was labeled by Officer Kelly as an "attack™ in her Summary of
Investigation.**® Officer Decker described her previous experience with animals as consisting of
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more than two years with Marion County Animal Control, and several years as a dog groomer,
showing dogs, and working at the race track training horses.*®

Officer Suzanne Ericson spoke next.*° She stated that she had heard Ms. Delp state that she
had previously left two areas "because of her dogs."** When questioned by Ms. Delp’s attorney
she admitted that she was standing a distance away from Ms. Delp and that Ms. Delp may have
made the comment in the vein that she had left the prior area because her neighbors did not like
dogs, and not because she had difficulties with the prior counties’ animal control agencies.**?

Ms. Delp spoke and refuted that she had moved to Ocala to escape difficulties with any prior
animal control agencies.*®* She noted that she still owned her home in Brevard County.*'* She
described how she found Officer Decker’s posted notice on her fence, and how she spent several
days telephoning Marion County Animal Control to figure out what had happened, because she
was not home at the time of the alleged incident.*> She stated that Officer Decker had told her
that she did not "have a problem™ with the dogs’ behavior when she was at the Delp residence
because Officer Decker was parked in Ms. Delp’s driveway and that the dogs were simply
“protecting their property."**® Ms. Delp stated that one of the fence workmen did not secure the
gate when he left.**’ She testified that she went through the back yard gate to get to her car
because the front gate had just been painted, and that she did not leave the gate unsecured.**®

Ms. Mulligan spoke again and stated that although she did not see Ms. Delp leave she was
certain that she did not leave through the back gate and that Ms. Delp was the last person to leave
the property.**

The Code Enforcement Board members began to participate in the discussion.*?’ One stated
that these hearings usually involved testimony from veterinarians, professional handlers, and
owners regarding the dogs’ good behavior, but what he needed to hear was that the incident did
not happen.** A Board member noted that Ms. Delp’s life was "built around dogs," so there
were more likely to be incidents concerning dogs.*?* A Board member stated that Ms. Delp had a
responsibility to keep her dogs on her property, and to not allow them to "put someone else in
fear."**> This same commissioner then stated that "in Marion County if a dog leaves their [sic]
owner’s property and does that to somebody else, that dog will be declared dangerous."***

The Marion County Code Enforcement Board voted unanimously to find that competent,
substantial evidence existed to permanently classify Secret and Liberty "dangerous."*® It its
Final Order the Code Enforcement Board wrote that based upon the sworn testimony and
documents provided that there was substantial, competent evidence to support Marion County
Animal Control’s initial determination that Secret and Liberty should be classified
"dangerous."*?® However, in the Final Order the Board made no findings of fact to support its
dangerous classification.*”” The Final Order further stated that in accordance with Marion
County Code section 4-13(e), an appeal "shall be by petition for writ of certiorari under the
traditional record review applicable to other types of appeals from quasi-judicial decisions of
administrative bodies."*?

Due to appeal costs and fees, and confusion over the appeal process, Ms. Delp chose to not
appeal the code enforcement order to the County Court. Ms. Delp was forced to have Secret and
Liberty spayed and neutered.*”® She paid a $1000 fee to Marion County Code Enforcement, an
annual charge.**® As required by Marion County ordinance, she also had Secret and Liberty
implanted with microchips that identify them as dangerous.**' Because she still owned a
residence in Brevard County, Ms. Delp paid an additional $600 Dangerous Dog fee--another
annual payment--to register the two dogs there as well.*** Brevard County required Ms. Delp to
obtain $200,000 in liability insurance to cover both dogs, and to name Brevard County Animal
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Services and Enforcement as a certificate holder.**

inspections to ensure her compliance with the Dangerous Dog regulations.

Ms. Delp is also subject to unannounced
434

X. "APPEALING" A DANGEROUS DOG CLASSIFICATION TO A FLORIDA COUNTY COURT
A. Statute Language is Contradictory

Section 767.12(1)(d), Florida Statutes (2005), sets forth the process of how the Dangerous
Dog classification case may move into the county court:

Once a dog is classified as a dangerous dog, the animal control authority shall
provide written notification to the owner . . . and the owner may file a written
request for a hearing in the county court to appeal the classification . . . . Each
applicable local governing authority must establish appeal procedures that
conform to this paragraph.

The use of the words "hearing™ and "appeal” indicate two different proceedings that occur in
courts. Black’s Law Dictionary defines a "hearing" as "[a] judicial session, usu[ally] open to the
public, held for the purpose of deciding issues of fact or of law, sometimes with witnesses
testifying."** Black’s Law Dictionary defines an appeal as "[a] proceeding undertaken to have a
decision reconsidered by a higher authority; esp[ecially] the submission of a lower court’s or
agency’s decision to a higher court for review and possible reversal."*** Often it is a review of
the record to determine if competent, substantial evidence supports the decision of the lower
tribunal which considered the facts and weighed the evidence to determine, for example, whether
the prosecuting animal control agency met its burden to prove by a preponderance of the
evidence that the subject dog could be declared "dangerous™ in accordance with state and local
laws.**” The arguably offhand use of the word “appeal," however, appears to be unconstitutional
because, for the reasons in the subsequent section of this Article, Florida county courts do not
have appellate jurisdiction.

B. County Courts Do Not Have Appellate Jurisdiction

The Florida Constitution does not award appellate jurisdiction to county courts, but instead
states that "[t]he county courts shall exercise the jurisdiction prescribed by general law. Such
jurisdiction shall be uniform throughout the state."**®® The general law is that which is enacted by
the Legislature, and not by local governments; elsewise, there would not be uniform jurisdiction
throughout the state.**

The Florida Statutes direct that "[c]ounty courts shall have original jurisdiction . . . of all
violations of municipal and county ordinances."*° The statute also explains that “[a] county
court is a trial court."***

The Florida Rules of Appellate Procedure also do not confer appellate jurisdiction upon
county courts. For example, Rule 9.030(a) sets forth appellate jurisdiction of the supreme court,
Rule 9.030(b) addresses appellate jurisdiction of the district courts of appeal, and Rule 9.030(c)
describes circuit court appellate jurisdiction. The Rules are silent on county court appellate
jurisdiction.


http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B1#020001B1
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B2#020001B2
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B3#020001B3
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B4#020001B4
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B5#020001B5
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B6#020001B6
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B7#020001B7
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B8#020001B8
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001B9#020001B9

126 Journal of Animal Law 3:1

The Florida Constitution, the Florida Statutes, and the Rules also do not award county courts
certiorari jurisdiction.

It cannot be concluded that section 767.12(1)(d)’s inartfully drafted language, which refers to
both a "hearing™ and an "appeal,” constitutionally awards appellate jurisdiction to a county court
to conduct a traditional, record-review type of appeal of a Dangerous Dog classification case that
originated at the local government level. Thus, the authors believe, dog owners who wish to
move their cases to their county court are constitutionally entitled to de novo hearings.***

C. Some Courts Interpret Section 767.12(d) to Achieve Unconstitutional Results

While some Florida courts have reached the conclusion that dog owners are entitled to a de
novo hearings in the county courts, others have determined that dog owners are only entitled to a
traditional record review of their Dangerous Dog classification cases, or worse yet, that owners
must file a petition for writ of certiorari--a discretionary writ--in the county court to initiate the
"appeal” process.

For example, in Dorsch v. Marion County Code Enforcement Boar the county court,
relying upon Pinellas County Animal Control v. Sabates,*** concluded that the dog owner was
required to proceed to the county court via a petition for writ of certiorari. Sabates, however, was
flawed. In Sabates, the circuit court opined that the county court erred by finding that the dog
owner was entitled to a de novo hearing because the Dangerous Dog statute did not expressly
state (expressio unius est exclusio alterius) that the hearing was to be de novo.**® The court
looked at two unrelated cases--one concerning an appeal from a state agency to a governing
commission (not a constitutionally derived court) which was specifically directed by statute,**
and the other concerning a lemon law case in which the governing statute expressly provided for
an appeal to a circuit court*’--for examples of statutes which either expressly required
traditional record-review types-of-appeals or de novo hearings. Conspicuously absent is the
Sabates court’s failure to conduct a review and analysis of the absence of a constitutional or
statutory award of appellate jurisdiction to county courts, and how this absence should be applied
to an interpretation of section 767.12(1)(d).

443
d,

D. Informal Procedures Require De Novo Hearing in the County Court Due to Lack of Due
Process and Fair Hearing

Although chapter 767 does not address how the Dangerous Dog classification formal hearing
at the pre-county court level is to be handled, other than to state that after the animal control
authority has determined there is sufficient cause to classify a dog "dangerous” that it “shall
afford the owner an opportunity for a hearing prior to making a final determination[,]" some
local governments have passed ordinances that provide more direction on how the hearing is to
be conducted. Unfortunately, as discussed in some of the case studies cited supra in Part 1X,
these hearings often fall far short of ensuring that dog owners’ constitutionally mandated rights
to due process and fair hearings are upheld.

For example, Leon County, Florida’s, ordinance governing Dangerous Dog classification
formal hearings before the Leon County Animal Control Classification Committee states that
"formal rules of evidence shall not apply, but fundamental due process shall be observed and
govern the proceedings."**® Despite this pronouncement the Classification Committee continues
to accept and consider unsworn evidence collected through neighborhood canvassing, which


http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BA#020001BA
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BB#020001BB
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BC#020001BC
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BD#020001BD
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BE#020001BE
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001BF#020001BF
http://us.f550.mail.yahoo.com/ym/ShowLetter?box=JAL%20Professional&MsgId=5474_361089_965_2170_337542_0_11049_1063664_3756188609&bodyPart=2&tnef=&YY=2161&y5beta=yes&y5beta=yes&order=down&sort=date&pos=0&view=a&head=b&ViewAttach=1&PRINT=1&Idx=2#020001C0#020001C0

Dangerous Dog Laws: Failing To Give Man’s Best Friend A Fair Shake At Justice 127

sometimes elicits calls such as "I don’t know anything about the incident you described, but I
know the dogs are there, and I’m afraid of them."*** The Classification Committee is free to base
its decisions solely upon these out-of-court statements in the petitions or investigation records
gleaned from phone calls and notes consisting of non-witnesses’ mere opinions. The Committee
also does not list findings of fact in its orders informing dog owners of the evidence the
Committee believes demonstrated by a preponderance that the animal control director properly
initially classified the dogs as "dangerous.” Moreover, regarding the weighing of the evidence,
the Committee frequently appears to place more weight on the subjective interpretations
submitted by the persons filing the petitions, over the testimony of its own animal control
officers, Committee veterinarians, and behavioral specialists, who presumably have much more
extensive training and experience with assessing animal behavior than at least most of the
petition filers.

Some counties deny dog owners any significant formalities at the formal hearing. At a 2005
Orange County, Florida, Classification Committee hearing the Committee chair emphasized that
the Committee hearing was not being conducted in a court of law and affidavits and animal
control interviews would substitute for witnesses.**® Witnesses who were present at the hearing
and who had direct knowledge of the incident were allowed to speak, but only at the discretion of
the Committee.”" In response to the attorney for the dog owner’s*? repeated requests for live
witnesses to be placed under oath and for an opportunity to cross examine them, the Committee
chair simply re-emphasized that it was not a court of law and such formalities would not be
engaged.*?

The dog owners’ interests at stake also extend beyond the dogs themselves. As noted in
Riehl, a Dangerous Dog classification imposes "many onerous restrictions on dog owners with
so-called dangerous dogs."** Constructing a proper enclosure, registering with the local
government entity, paying to spay or neuter their dogs, obtaining liability insurance, and
permanently identifying their dogs through tattoos and tags, all come at a cost to dog
owners. These costs do not even include an "appeal™ to the county court, which will trigger filing
and attorneys’ fees, and costs. Shrek’s owner estimated her costs to be at least $1500, and this
was before she initiated an appeal to the final classification in the Leon County county
court.*>® Fifteen thousand dollars is probably a conservative estimate regarding what a dog owner
will pay in fees and costs, especially if a dog owner hires counsel and pursues an appeal. In
Osceola County, Florida, for example, registration alone costs $1000 for the first year and $500
for each year thereafter.**® If a dog owner does "appeal,” the case can rack up legal fees for
months or years. One Palm Harbor, Florida, dog owner accumulated approximately $80,000 in
legal bills during the first four years of her appeal process.*’

As in the Delp case, a county may also require a dog owner to purchase liability insurance,
which will tack on another financial burden.**® The dog owner can be subjected to scrutiny or
even harassment by his or her neighbors, and may be required to pay higher homeowner’s
association fees, especially if the county has an online Dangerous Dog registry. Yet, too many
local governments fail to recognize these significant costs to dog owners whose dogs are unjustly
declared "dangerous."

Most significantly, in counties such as Alachua, a Dangerous Dog classification can mean a
death sentence for the dog declared dangerous. A dog owner is faced with being forced to pay
legal fees and costs to appeal the classification to the Alachua County county court if he or she
wants to save the life of his or her dog.
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The next section of this Article reviews what the authors believe is likely the true underlying
motivation for most of the classification designations.

XI. LoCcAL GOVERNMENTS MAY BE CLASSIFYING D0OGS "DANGEROUS" TO PROTECT THEMSELVES
FROM POSSIBLY BEING HELD LIABLE IN THE FUTURE

Local governments may be erring on the side of declaring dogs dangerous because they are
concerned about potential liability for future attacks if they do not declare a dog dangerous. In
too many cases in which dogs are classified “dangerous,” the facts indicate that the subject dogs
were simply engaging in normal dog behaviors such as running and barking. In Ortega and
Sullivan, for example, neighbors obviously were frustrated because dogs were continuing to run
at large and bark at them. If these dogs intended to attack, they had ample opportunity to do so,
yet they never did. It is certainly arguable that in some cases animal control officers have
provided petitions for classification of a dangerous or aggressive animal as a means to assuage
the neighbors® frustrations rather than citing the dog owners for dogs running at large or
violating leash laws.*®

It is notable that some presiding authorities ignore the testimony of their own officers, who
state that they do not believe the dogs are dangerous. Additionally, in Moore two Classification
Committee members ignored the statements of the only animal behavioral expert on the panel--a
licensed, practicing veterinarian who was placed on the committee for his expertise and
knowledge of dogs--who stated that there was insufficient evidence to show that Shrek was
doing anything other than engaging in behaviors normal for an eight-month-old puppy, and that
the county did not show by a preponderance of the evidence that Shrek qualified for being
permanently classified "dangerous.”

Local governments should not fear being held liable for not classifying dogs "dangerous™
when the evidence obviously does not support the classifications or the legislative intent
underlying the law. Under Florida law, discretionary government actions that involve basic
policy or planning decisions are immune from tort liability.*®® When a decision is made pursuant
to government’s police power, it is a discretionary policy decision that is immune from
liability.*** For example, a Florida appellate court has concluded that a local government was
immune from liability after it did not classify a dog "dangerous.” In Metro Dade County Public
Works Department, Animal Care & Control Division v. Browd*®?, a citizen filed a complaint
with the Dade County Animal Control Division after her neighbor’s dog bit her own dog on two
separate occasions.*®® Although the division investigated the incident and concluded that the dog
did commit the attacks, it concluded that the dog was not dangerous.*®* The Third District Court
of Appeal rejected the petitioner’s argument that the county ordinance required the division to
declare the dog dangerous.”®® The court concluded that the decision "was a discretionary
executive action not amenable to control, superintendence, or review by the judiciary."®°

Additionally, in Carter v. City of Stuart*®” the Florida Supreme Court confirmed that a city’s
decision to not enforce its animal control ordinance is a discretionary policy decision.*®®

It is particularly important that local governments adhere to the original intent of the Florida
Legislature when it passed the Dangerous Dog Bill: that the "dangerous” classification only be
applied to dogs who are truly dangerous or vicious because they have attacked humans or other
animals, or who undoubtedly possess the propensity to attack a human or another
animal. Running up to and barking at humans, while likely to be annoying to many, is more often
than not normal dog behavior, as noted in the Merck Veterinary Manual. However, engaging in
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annoying behavior does not justify the use of taxpayer-funded animal control services to
prosecute dogs and their owners through local government dangerous dog programs.

Moreover, not only does an unfounded Dangerous Dog classification create serious hardships
for dog owners, it imposes inhumane confinement or even death for the dogs at issue. With
counties such as Alachua County, Florida, instituting a death sentence for dogs classified
"dangerous,” local governments must refrain from classifying dogs "dangerous” when the
evidence does not support such a classification, simply because of speculative fears that they
may be held legally liable in the future.

XIl. RECOMMENDATIONS

A. Cite Owners for Their Dogs Running at Large or Violating Leash Laws Rather Than
Classifying Dogs Dangerous When There is No Evidence that the Dogs are Truly Dangerous

When dogs are running-at-large and are in violation of local leash laws, in appropriate
situations dog owners should receive citations, and the citations should be issued upon a
graduated scale of fee increases if the violations continue. There are too many cases in which
dogs are simply running-at-large and engaging in normal dog behaviors such as barking, yet, as
in the case studies cited above, local governments allow or even encourage neighbors to initiate
Dangerous Dog cases against dog owners. Not only is this unjust, it wastes limited local
government resources that are required to investigate and prosecute the complaints at the animal
control level, and subsequently at the county court level or beyond if the dog owner chooses to
pursue appeals.

If a local ordinance requires an animal control officer to witness a dog running at large before
a citation can be issued, local governments should amend their ordinances to allow citations
based upon a minimum of two sworn affidavits provided by adult citizens not residing in the
same household.

B. Cease Handling Cases Before Animal Control Authorities and Move Directly into County
Court

As discussed above, the governing state statute simply does not provide the due process
required to be provided to dog owners by the federal and state constitutions. By not addressing
evidentiary standards, section 767.12(1)(c) allows local governments to implement and follow
laws that allow for "informal"**® and "non-adversarial"*® procedures that permit the introduction
of unsworn, and in some cases hearsay, evidence and allow the classification review entity to
decide who will be permitted to speak as witnesses and who will not. The informal evidentiary
standards do not ensure a fair balancing and weighing of the totality of the evidence. Moreover,
the parties cannot subpoena witnesses, which has been an impediment to the presentation of
cases for not only dog owners but also animal control authorities prosecuting Dangerous Dog
cases.

Requiring Dangerous Dog cases to be handled from the initiation of the case in county courts
will provide the structure and process to both dog owners and animal control authorities to which
they are entitled under federal and state constitutions. It will also protect against waste of local
government resources when they conduct an initial classification and formal hearing which is
then followed by a de novo appeal in a county court.
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Some may argue that courts are already overburdened and that Dangerous Dog cases will
further tax the system, but moving directly to county court removes the duplication of
conducting two hearings or trials, whether informal or formal. If a party is not satisfied with the
decision reached by the county court judge, the party may seek a traditional, record-review type
of appeal in the circuit court. Through this scheme government resources are conserved and both
parties have a better chance of receiving due process and a fair hearing.

When citizens receive traffic tickets, they are generally permitted to have their cases heard at
least in traffic court. Given the interests at stake in "Dangerous Dog" cases--in which many
humans love their dogs as equal or near-equal family members--these matters should be heard at
their origin by county courts who are far better equipped to provide the due process and fair
hearings mandated by our constitutions. Chapter 767 should be amended by the Florida
Legislature to expressly require that animal control authorities proceed with the prosecution of
Dangerous Dog cases in county courts. The current process which allows Dangerous Dog cases
to be handled by animal control authorities--many of whom fear being held liable in the future
should they fail to declare a dog dangerous--is simply too fallible.

Additionally, the internally structured process--which, for example, allows an animal control
officer to classify a dog "dangerous,” and then requires that an animal control director conduct a
formal hearing to consider permanent classification--is without sufficient safeguards to ward
against decisions motivated by collegiality and a desire to support the decisions of co-
workers.** Such structure undeniably smacks of incestuousness.

In lieu of proceeding with a Dangerous Dog classification in the county court, at a bare
minimum Dangerous Dog classifications should be handled by persons specially trained in dog
behavior. For example, Brevard County requires that after the animal services and enforcement
director finds that there is sufficient cause to institute an initial determination of dangerous, the
matter proceeds to the Animal Services and Enforcement Council.*’? The Council consists of one
veterinarian and one alternate veterinarian, one dog behavioral trainer and one alternate dog
behavioral trainer, and one kennel worker and one alternate kennel worker.*”® The Council is
required to adopt rules of procedure.*”* A copy of the rules is provided to the dog owner
requesting a hearing.*”” If a dog is declared dangerous the Council must provide the basis for
declaring the dog dangerous.*”® A committee comprised of individuals with no allegiance to the
local government over the dog owner, and which has members who possess quality training,
education, and experience with animal behavior, is far more likely to provide a fair assessment of
the dog and the alleged incident than a committee comprised of local government employees or
others with little or no training, education, or experience in dog behavior and a collegial
relationship with animal control agencies.

C. Modification of "Menacing Fashion" and_"Apparent Attitude" Language
Section 767.11, Florida Statutes (2005) states that:

(1) "Dangerous dog" means any dog that according to the records of the
appropriate authority:

(d) Has, when unprovoked, chased or approached a person upon the streets,
sidewalks, or any public grounds in a menacing fashion or apparent attitude of
attack . . ..
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Until the legislature modifies or better explains the definition of "menacing fashion” and
"apparent attitude of attack," this Dangerous Dog law cannot provide dog owners with adequate
due process. Citizens are able to misuse the Dangerous Dog law because the definitions of
"menacing fashion" and "apparent attitude of attack” are not clear enough to exclude improper
complaints. Coupled with obvious local government fears of being held legally liable in the
future should they choose to not classify a dog "dangerous™ and the dog later hurts someone, the
failure to define how "menacing fashion™ and "apparent attitude of attack" will be determined
results in an evidentiary standard easily met by the complaining party. Oftentimes this is
someone who knows little or nothing about basic dog behaviors and how dogs use these
behaviors to communicate, and who may personally fear dogs in general. These parties are
permitted to subjectively assess the behavior of the dogs as approaching them in a "menacing
fashion™ or "apparent attitude of attack,” even when the dogs are truly not engaging in such
behavior. The subjective assessments are usually given great weight by the boards, committees,
or other authorities hearing the cases. A particularly illustrative example is the statement made
by the Alachua County code enforcement board member who said that a dog who is off of his
property and who "scares" someone is going to be classified "dangerous" in Alachua County.*’’

Although there is a valid concern that making the definition more stringent will exclude some
truly dangerous behaviors, if the definitions are carefully crafted they will include all Dangerous
Dogs and exclude all non-Dangerous Dogs who are merely engaging in normal dog behaviors
that are not truly dangerous.

Shrek’s case also provides an illustrative example of the difficulty the average person has in
understanding normal dog behavior. Although the legislature intended the language in the statute
to mean a true threat, and believed that the average citizen would understand when such a true
threat is present,*’® the practical application to real-life cases has proven otherwise. The average
citizen, especially one who has a general fear of dogs, is unable to distinguish between a dog
running toward a person in an excited, playful manner--in this case, an eight-month-old puppy--
and a dog running toward a person in a vicious manner. The only evidence of Shrek’s
"dangerousness"” was the neighbor’s petition that described a single incident in which the dog ran
to those who beckoned him, and who never bit or otherwise injured anyone although, as the
veterinarian committee member noted, throwing hot coffee on him would have incited rather
than deterred Shrek if he were truly intent on attacking.*”

To resolve the difficulty of interpreting what "menacing fashion™ and "apparent attitude of
attack" mean, more weight should be given to qualified experts such as veterinarians or animal
behaviorists. The "menacing fashion” and "apparent attitude of attack” prong should be redrafted
to state "as determined by a qualified animal behaviorist or veterinarian." All counties should
have access to at least qualified veterinarians, so this clarification and redrafting should not
impose a severe hardship on animal control authorities.

Section 767.11(1)(d) should also be amended to require a display of the alleged behavior on
more than one occasion, and to include a statute of limitations. Several states have enacted such
provisions. For example, in Nevada, a Dangerous Dog is defined as a dog who "on two separate
occasions within 18 months . . . behaves menacingly . . . ."** In Louisiana, a dog who "on two
separate occasions . . . engages in any behavior that requires a defensive action by any person™
may be declared dangerous.*®* Both California and Louisiana also have statutes of limitations
requiring that the dog exhibit the dangerous behavior within the "prior 36-month period."**
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D. Enact an Intermediate "Potentially Dangerous Dog" Category

Section 767.11 should also be amended to include a "potentially Dangerous Dog"
category.*®® Minnesota’s statute, which includes a potentially dangerous category, can be used as
a model.*® The statute retains its Dangerous Dog classification, but only those dogs who have
inflicted "substantial bodily harm" are included in the definition.*®® A "potentially Dangerous
Dog" is then defined as a dog who has engaged in behavior causing less severe injury or has
exhibited an "apparent attitude of attack."**

Applying this model to the Florida statute, the forth prong of the current Dangerous Dog
definition should be moved into a "potentially dangerous™ category. A dog who approaches a
person in an apparent attitude of attack only once would be "potentially dangerous,” while a dog
who approaches a person with an apparent attitude of attack on more than one occasion would be
"dangerous.” Notably, California requires the dog to display the threatening behavior more than
once even in the "potentially dangerous" category.*®” Distinguishing between dangerous and
potentially dangerous classifications is a compromise that recognizes concerns that the public
should be protected from a dog who exhibits dangerous behavior only once. A fifth prong,
providing for “potentially Dangerous Dogs" who display threatening behavior after
classification, would then be added to the Dangerous Dog definition.

Even though one instance of behavior will still subject the dog owner to regulation, the
compromise is also in the dog owner’s best interest. A potentially Dangerous Dog owner is
subject to less severe restrictions and costs than a Dangerous Dog owner. Under the Minnesota
model, a potentially Dangerous Dog owner must permanently identify the dog*® and is subject
to other regulations on a county basis,*® but is not subject to the criminal penalty, confiscation,
or euthanasia provisions.*®

Notably, the California statute provides that any potentially Dangerous Dog who does not
display new "instances of [threatening] behavior . . . within a 36-month period from the date of
designation . . . shall be removed from the list . . ." and any dog may be removed from the list at
any time if the owner shows that "changes in circumstances or measures taken . . . , such as
training of the dog, have mitigated the risk to the public safety."*** This removal provision is a
logical conclusion that recognizes the potential for some dogs’ behavior to be misjudged, and
that inclusion in even the potentially Dangerous Dog category imposes hardships on the dogs’
owners and the dogs which may not be justified. Providing the ability to remove the dog from the
potentially Dangerous Dog category provides a fair and reasonable option that respects the
property rights of dog owners while also protecting citizens and making better use of government
resources. Florida’s potentially Dangerous Dog category should also include a removal
provision.

E. Evidentiary Standards and Administrative Procedure During the Classification Process

Amending the statutory definition and adding an intermediate classification is a good start,
but animal control authorities should also be held to a stricter evidentiary burden. Although
federal and state laws of evidence only apply directly to courts of law**?, a county may follow
them at its quasi-judicial hearings when doing so would best serve interests of justice. For
example, a local zoning commission will frequently place witnesses under oath, allow for cross-
examination, and limit witness testimony to those with direct knowledge.**® Like these zoning
commissions, the Dangerous Dog classification committees should recognize the property rights
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at stake and allow for the basic rules of evidence to be followed, even if the proceeding is not
held in a court of law.

Animal control authorities should also adhere to administrative procedure. Although local
governments are not statutorily bound by the Florida Administrative Procedure Act ("FAPA™),
the legislature may expressly make a local agency subject to FAPA.*** A local agency may also
voluntarily choose to follow the procedures set forth in FAPA.**® At least one Florida county has
an administrative hearing officer issue a formal order of final classification under section
767.12(1)(c).**® The administrative hearing officer must clearly set forth the findings of fact and
explain the final order.*®” Given the dog owners’ interests at stake, due process and fair hearing
requirements demand this degree of structure, at a minimum. Unfortunately, most Florida
counties do not even begin to implement this minimal degree of structure in their Dangerous Dog
proceedings.

Once an agency is subject to FAPA, it must follow certain procedures set forth by the
Florida Statutes. If there are disputed issues of material fact, an administrative law judge must
conduct the hearing®® and the hearing is to be a "trial type proceeding."** Parties must be given
an opportunity to respond, present evidence, conduct cross-examination, and submit rebuttal
evidence.”® Moreover, hearsay alone cannot support the ultimate decision; it may only be used
to supplement or explain other evidence.*®* Thus, following the administrative process should
ensure that facts truly supporting the classification are present and will result in better defined
and preserved ruling should the owner decide to proceed to the county court under section
767.12(1)(d).

F. Outlaw Chaining Dogs for Prolonged Periods of Time

As discussed supra in Part IV of this Article, research undeniably indicates that chaining
dogs for prolonged periods of time is a primary cause of dog bites. Throughout the country a
growing number of communities have either banned chaining or tethering of dogs for prolonged
periods of time, or they are about to ban this practice.>® Local governments who do not already
have such chaining bans in place should enact them immediately. Not only do these chaining
bans successfully prevent situations in which dogs are likely to bite, they better ensure humane
treatment of dogs.*®

G. Public Education

While public education is not a solution in and of itself, it is a valuable part of any public
safety program. Some counties already have certain education programs in place and others are
planning to implement them.>* Public education should include both responsible pet ownership
and responsible parenting. Approximately 79% of the victims of fatal dog attacks are children
under the age of 12.°® Many of these fatal attacks occur when a child is trying to play with a dog
while he is eating.’® If parents are aware of these factors, it can prevent the death or serious
injury of a child as well as the initiation of the Dangerous Dog classification process.

H. Implement Licensing Requirements for Those Who Own Large Dogs

Ironically, the one characteristic that many dogs classified "dangerous” do share is the one
characteristic that the legislature expressly rejected as a component of the Dangerous Dog law--a
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common breed. Local governments and citizens frequently express specific concern with pit
bulls and ignore the effect of irresponsible ownership.®®” Although Florida local government
officials recognize that they cannot expressly enact a breed-specific ban,”® many are applying
their ordinances to reach the same effect.®® An inordinate number of dogs classified “dangerous"
are pit bulls, Rottweilers, Akitas, and other breeds usually targeted by breed specific
legislation.>

One probable reason for this application of the dangerous dog proceedings to these specific
breeds of dog may be human perception. For example, if two cars--one a Honda Civic and one a
red Corvette--are speeding down a highway at an identical rate of speed, more often than not it
will be the driver of the Corvette who is pulled over for ticketing rather than the Honda’s
driver. Image and reputation flavor perception. A pit bull running up to and barking at someone--
in other words, engaging in normal dog behaviors--is much more likely to be seen as "attacking"
than a host of other dogs who do not carry the same negative reputation as pit bulls. Coupled
with many local governments’ obviously politically motivated fears of being held liable in the
future should a dog with a bad breed reputation actually cause harm to someone, it is easy to
understand why local animal control authorities classify an inordinate number of "bad-
reputation” breeds "dangerous” based on facts which indicate that the dogs are doing nothing
more than engaging in normal, non-dangerous dog behaviors.

Rather than more freely apply Dangerous Dog classifications to pit bulls and other dogs
perceived to be dangerous due to their reputations, local governments can require citizens who
own large to complete responsible dog owner courses as a precursor to owning the dogs or
receiving a dog license.

This requirement is for the good of the dogs as well as the public. It is well known that
people usually fear large dogs rather than small ones.”*! Requiring big dog owners to complete
responsible owner classes prior to ownership, or soon thereafter, ensures in the least that these
humans are exposed to concepts of humane treatment of the dogs, as well as the knowledge that
other humans are more likely to perceive the actions of these dogs as "menacing” or as engaging
in an "apparent attitude of attacks™ if the dogs approach others. It informs good owners of the
need to be vigilant about keeping watch over, and controlling, their dogs. Requiring completion
of such a class also informs owners that undertaking the care of such a dog is a serious
responsibility. Owners who are willing to complete the required class will generally indicate that
they are capable of acting as responsible owners. The outcome should be a win-win situation for
all involved.

Local governments need not fear violating constitutional restrictions against imposing
such requirements because owners of large dogs are not a suspect class, and governments have a
valid public safety interest in imposing such requirements.

Of course, such requirements would trigger the need for enforcement by local governments,
which thus becomes a resource allocation issue. However, this preventative measure is a
reasonable--and probably more cost effective--alternative to the current provision of animal
control services investigating and prosecuting dog bite incidents, dogs running at large, and
animal cruelty cases.

. Institute Better Training for Animal Control Staff

While some animal control staff members are trained to control and confine dogs, some have
received no training on normal and abnormal dog behaviors. It is important to note that some
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rural Florida counties, and other rural counties throughout the country, have no animal control
divisions. Animal control matters in these locales are generally handled by local police or sheriff
departments.> These entities are usually even less likely to be trained in normal and abnormal
dog behaviors.

Currently there is a shift taking place in this country to move from "animal control" to
“animal care and control."**® These animal control agencies are taking seriously the charge that
many animal control agencies pledge to uphold--to ensure the humane treatment of animals,
including dogs, within their communities, in equal measure to making sure companion animals’
behavior is reasonably controlled and that the animals are not a public safety threat.**

Animal care and control divisions should work with citizens who are experiencing dogs
running-at-large to assuage the problem before it rises to the level of citizens believing that they
must file documents to institute Dangerous Dog classifications. Animal care and control officers
should work with dog owners to educate them on how to contain their dogs on their properties,
and not simply show up at their doorstep to issue citations. Many of these citizens, such as the
dog owner in Ortega, are good citizens trying to keep their dogs on their properties but having
difficulty doing so for understandable reasons that simply need adjustment.>*> Counseling and
instruction from trained animal care and control officers who recognize the need to avoid
unnecessary Dangerous Dog classifications should be capable of heading off unfounded
Dangerous Dog classification filings through these more holistic, preventative measures, while
also protecting the general public. Dangerous Dog cases are stressful for both dog owners and
complaining citizens, and they quickly tax limited government resources. Logical, holistic
measures that can be taken by animal care and control officers to solve problems with dogs who
are truly not dangerous but who nonetheless are a nuisance because they are running-at-large,
should be employed whenever possible.

J. Pass Legislation Requiring Owners of Dogs Repeatedly Running-at-Large to Complete
Responsible Owner Classes

In addition to requiring dog owners who allow their dogs to run at large, or who violate leash
laws, to pay financial penalties, local governments should require that the owners pay for and
complete a responsible dog owner course. Dog owners should have the option of completing the
course in lieu of paying a monetary fine. Proof of successful completion of the course provided
to the animal control authority should result in a refund or abatement of any running-at-large or
leash law violation fees that were or could be imposed.

K. City and County Attorneys Should Properly Advise Animal Control Directors on Liability
Exposure

Some animal control directors appear to be unfamiliar with concepts such as government
sovereign or qualified immunity regarding discretionary decisions. City and county attorneys
should issue memoranda of law to animal control directors and the entities within their
governments that consider Dangerous Dog cases, explaining that governments generally cannot
be held liable for reasonable decisions in discretionary acts. Dangerous Dog classifications
should not be based upon speculative, possible future behavior, or for political
motivations. Hopefully better informing animal control agencies and Dangerous Dog
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classification decision-makers on this matter will result in only dogs who are truly dangerous
being classified as such.

L. Under the Current Scheme, Dog Owners of Dogs Truly Not Dangerous Should "Appeal” to
Their Jurisdiction’s County Court

For the reasons discussed supra, dog owners who truly believe their dogs have been unjustly
classified "dangerous" should appeal their cases to their county courts.>'® Using the arguments
set forth in this Article, dog owners in counties that are currently requiring "appeals” of
Dangerous Dog classifications to be conducted as traditional record reviews of the proceedings
below, or through petitions for writ of certiorari, should argue that they are entitled to de novo
hearings. A de novo hearing will afford the dog owner with formal structure more likely to focus
on the totality of the circumstances rather than simply the subjective opinion of the complaining
party. Formal rules of evidence will be applied: witnesses can be subpoenaed and sworn before
testifying, hearsay evidence should be excluded, documents will need to be authenticated, and
non-witnesses sitting in the galley will not be allowed to interject their mere opinions. The
presiding judge will be much better educated on the evidentiary burden that the prosecuting
county must meet--usually a preponderance of the evidence--and far better schooled in properly
weighing all of the evidence. In short, dogs are far more likely to get a fair trial in court than they
are before many local government animal control committees, code enforcement boards, or
county managers.

M. Consider Extracting the Root of the Problem

Based upon traditional and historical practices, humans have adopted, and continue to
subscribe to, the mindset that the only way to deal with most dogs who bite is to kill them.

Dogs generally cause harm by using their elongated snouts and numerous sharp teeth to
bite.>!” In the wild, the extended canine teeth are used to catch, stab, and hold prey.>*® Behind the
canine teeth, the premolars are designed for cutting and shearing.*® The molars, located at the
very rear of the jaw, are used to chew and grind.>?° The small incisors, located in the front of a
dog’s mouth, are used to gnaw.>** A dog also can engage crushing power with his jaws to bear
down on and contain prey, or in the case of small animals, to kill them.*?? The roots on a dog’s
teeth are very long.>*® Nearly all of the harm caused by vicious dogs is created by their teeth and
the crushing power of the jaws.>** Dogs can kill small prey by grasping the prey in their jaws and
vigorously shaking their heads from side to side, which can break the neck of the
prey.>® Grasping the throat of prey and pressing it to the ground can cause suffocation.>?®

Rather than impose a death sentence on some dogs who have bitten and harmed or killed
other animals, or who have caused relatively non-serious injuries to humans, animal control
authorities should consider allowing some dog owners to pay to have their classified-
"dangerous™ dog’s teeth extracted. Removing the teeth at least in the front of a dog’s mouth
should render him far less dangerous and far less likely to cause harm in the future.®”” While the
dog will still have some crushing power, he definitely will be much less of a threat to most
humans and other animals.>*®

If the goal of killing a "dangerous™ dog is ensure that he will never cause harm again, then
extraction of his teeth should serve that purpose in most situations as well.”?® Of course, if the
goal of killing the dog is to exact revenge upon him, then removal of teeth is irrelevant.
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XIIl. CONCLUSION

When drafting Florida’s Dangerous Dog law, the legislature’s focus was on a very specific
class of dogs--those with vicious propensities--and the groups who supported the legislation did
so with the understanding that the goal was to control vicious dogs before they could attack. A
review of several Dangerous Dog cases from around the state of Florida, some receiving
treatment in this Article, clearly indicates that some local governments are enforcing the statute
outside of the original intent of the legislature. Some of these local government entities are
classifying dogs who are simply engaging in normal dog behaviors "dangerous™ because they
fear being held legally liable in the future should the dogs actually eventually hurt
someone. Such fear is unnecessary because local governments are immune from liability for
making discretionary decisions when the decisions are reasonable.

A statewide remedy is necessary because the broadly written statute allows counties to
circumvent due process, impose excessive penalties upon dog owners, and to treat inhumanely
dogs who are not truly dangerous and who are merely engaging in normal dog behaviors.

As the human population continues to increase,>*° and people live closer together than ever,
the issue of dogs running at large and those involved in Dangerous Dog classification cases will
become an even greater problem. Local governments must deal reasonably with owners who
have dogs who are not truly dangerous but who run loose, first to counsel and educate them, and
if the problem continues, to fine them.

In Florida, Dangerous Dog classifications should only be applied as the Florida Legislature
intended--to dogs who are truly dangerous. Local governments must realize that they serve the
parties who complain about dogs who are allegedly dangerous to the same degree that they serve
owners of dogs who are accused of behaving in dangerous behaviors. To classify dogs who are
not truly dangerous, "dangerous,” as a means to circumvent deficient running-at-large laws, to
avoid future liability, or even to assuage aggressive citizens’ complaints, means that local
governments are failing to meet their responsibility to serve all citizens in a professional, fair,
and legally responsible manner.

The need for impartial and fair treatment of Dangerous Dog cases is even more punctuated
by the fact that counties such as Alachua, Florida, are putting to death dogs classified
"dangerous.” The authors believe it is foreseeable that before long other counties will change
their Dangerous Dog policies and follow suit.

Over the course of thousands of years most dogs have loyally served man’s needs above their
own. Justice requires that in return for their long-term and unequaled commitment to bettering
our human lives, that dogs receive a fair shake when they are embroiled in Dangerous Dog
classification cases. The U.S. and Florida Constitutions require that dog owners receive due
process and fair hearings. Unfortunately, in too many Dangerous Dog classification cases, such
is not the standard practice.

* Citations to the Florida Statutes and cases reported in the Southern Reporter Second are formatted in accordance
with The Florida Style Manual. Cynthia McNeely has a J.D., The Florida State University, 1998; 1997-98 editor-in-
chief, The Florida State University College of Law Law Review; adjunct professor of animal law, The Florida State
University College of Law. The author dedicates this Article to Professor Phil Southerland, Judith Dougherty, and
Carol Clark, true friends to animals. She also dedicates this Article to Richard Ziegler, the Director of Leon County
Animal Control, with whom she does not always agree but who she nonetheless considers to be a true

gentleman. Finally, she dedicates this Article to the dogs who have blessed her life, and the lives of others. Sarah A.
Lindquist has a J.D., with highest honors, Florida State University College of Law, 2006; B.S., with honors,
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University of Florida, 2003. Thanks to my family members for their continued guidance and support. May this
article inspire all who read it to advocate for our faithful, furry companions.
! KAREN DELISE, FATAL DOG ATTACKS: THE STORIES BEHIND THE STATISTICS 87 (Anubis Press 2002).
2 See Audio tape: Hearing before the Marion County Code Enforce. Bd. (Dec. 21, 2005), Marion County Animal
Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County Code Enforce.
Bd. 2005) [hereinafter Delp Hr’g Tape] (statement made by unidentified member of the Code Enforcement Board).
® The authors refer to domesticated dogs throughout this article as simply "dogs." There are feral, or wild, dogs that
continue to exist in certain areas of the United States and throughout the world, but this Article focuses upon
domesticated dogs. Although the authors believe "guardian™ is a more accurate term to describe the human role in
the relationship, because American jurisprudence treats dogs as human property the authors will use the term
"owner" throughout this Article.
* See U.S. Dep’t of Health and Human Servs., Centers for Disease Control and Prevention, National Center for
Injury Prevention and Control, Morbidity and Mortality Weekly Report, July 4, 2003, available at
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Injury Prevention and Control, Dog Bite Prevention, available at http://www.cdc.gov/ncipc/duip/biteprevention.htm
[hereinafter Dog Bite Prevention].
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19 See DELISE, supra note 1, at 23.
!1 See Dog Bite Prevention, supra note 8. This statistic is calculated using data gathered from 1965 through 2001.
The average number of humans killed by dogs between 1996 and 2001 is closer to 20. See DELISE, supra note 1, at
116. The reason for the increase is not clear, but speculatively can be attributed to better reporting of events, and/or
human population increase. Between 1965 and 2001, the United States” human population increased from
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http://factfinder.census.gov/servlet/SAFFPopulation?_submenuld=population_0& _sse=on (last visited Nov. 13,
2006).
12 See DELISE, supra note 1, at 14-15 (noting that infants and males between the ages of 2 and 4 constitute the
majority of those killed). DELISE notes that toddlers are generally not capable of recognizing or understanding the
"significance of an aggressive display by a dog." Id. at 15. DELISE states that:

[a] probable scenario is; [sic] upon approaching a dog, particularly a chained dog, the child is

given a warning, displayed as either a stiffened posture, raised hackles, and/or a growl. The

toddler, not realizing the implications, continues his approach, and the dog may consider this a

challenge or a threat. Chained dogs, having no option to retreat, may lash out at this perceived

threat or encroachment.
Id.

Comparatively, in 2003 (the most recent year for which CDC data are available on the CDC website for the
following categories) the number of children under the age of 14 reported to have died in specified categories
are: drownings-834; falls-122; fires-527; firearms-380; machinery-24; poisonings-184; struck by/against-61;
suffocation—1149; vehicle-related-2553. One thousand and forty-one of these deaths were classified as "homicides;"
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Department of Justice reports that five infants, in most cases newborns, are killed or left to die each week by their
mothers or guardians. See DELISE, supra note 1, at 45. DELISE notes that:
[s]tatistically, parents or human guardians of children (aged 1-day-old to 12-years-old) pose an
incredibly greater threat to children than dogs. An estimated three children die every day in the
United States due to abuse, neglect or maltreatment at the hands of their human caretakers.[] In
1995, there were 1,248 children that died at the hands of their parents or caretakers, according to
the National Child Abuse & Neglect Data System. In 1996, at least 1,046 children died from
abuse, maltreatment, and/or neglect from their human guardians (parents or caretakers), according
to NCPCA'’s 1996 Annual Survey.[]
Over the last 37 years, there have been 342 children from 1 day to 12 years old killed by
dogs, or approximately nine children per year.
A child in the United States is over 100 times more likely to be killed by his/her parents
or human caretaker than by a dog.
In unabashed defense of dogs, it cannot be denied that dogs exhibit far more tolerance
towards infants and children than many of their human counterparts. Statistically speaking, the
family member to be most feared and guarded against as it relates to fatally inflicted injuries in
newborns and children is not to be found in the species Canis lupus familiaris.
DELISE, supra note 1, at 45 (internal citations omitted).
13 See Dog Bite Prevention, supra note 8.
1 See Nation in Brief, WAsH. PosT, May 30, 2001, at A20; Evelyn Nieves, A Bizarre Dog Attack Shakes San
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treated as human property in this Article. See, e.g., Bennett v. Bennett, 655 So. 2d 109 (Fla. 1st DCA 1995) ("While
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9 HASTINGS WOMEN’s L.J. 255 (Summer 1998).
5 A particularly illustrative example of such a situation is the case of Beans, an Oklahoma City bulldog. See
Oklahoma City Animal Welfare Div. v. Corrales, No. 97012618X (Okla. City Mun. Ct. 1997); Jennifer Jackson,
Rehabilitated pit bull gets new leash on life, THE OKLAHOMAN, July 10, 2003, at 65. In 1997 an oil company
employee was checking a home gas pump at a residence next to the home where Beans lived when Beans jumped
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his fence and ran to the employee, who was behind a fence on the other property. See Telephone Interview with
Carole A. Wangrud, Attorney for Hector Corrales (and Beans), in Oklahoma City, Okla., Nov. 14, 16 (2006)
[hereinafter Wangrud Interview]. Beans barked at the employee, who had in his possession a large flashlight which
he used to hit Beans with through the gate. See id. After being hit on the head Beans retreated to his yard, without
injuring the employee. See Gregory Potts, Pit bull finally may find new life beyond death row, THE OKLAHOMAN,
Aug. 27, 2001, at 59; Wangrud Interview, supra. The employee finished his work and went to his truck, where he
called animal control to report Beans for barking at him through the fence. See Wangrud Interview, supra. Animal
Control confiscated Beans, and a local judge imposed a death sentence upon Beans for barking. See Potts, supra;
Jackson, supra.

Carole Wangrud, a local attorney, refused to accept the sentence and challenged it all the way to the
Oklahoma Supreme Court and the Oklahoma Court of Criminal Appeals. See Wangrud Interview, supra. In the
interim, Beans sat at the local shelter for nearly six years. Finally, with the appeal still pending, a volunteer arranged
for an agreement in which Beans was transferred to the Best Friends Animal Sanctuary in Kanab, Utah. See Jackson,
supra. In 2006 Beans was adopted by a family who resides in Louisiana. See E-mail from Michele Besmehn, Dog
Care Manager, Best Friends Animal Society, to Cynthia A. McNeely, Attorney (Nov. 9, 2006, 12:21 EST) (on file
with authors). Unfortunately, Beans is suffering from a number of health ailments that a veterinarian determined
resulted from Beans being caged at the animal shelter for so many years, which did not allow his muscles to develop
properly, despite a cadre of dedicated volunteers who regularly walked him on a leash. See id.; Potts, supra.

While Beans’s story has a mostly happy ending, for far too many good dogs their stories do not end on a
positive note. Local governments routinely sentence dogs to death for doing nothing more than engaging in normal
dog behaviors, such as barking, running, and protecting what they believe is their own property.

Until dog owners (guardians) are willing to stand firm and fight for their dogs’ lives, unjust atrocities, such
as those experienced by Beans, are undoubtedly going to continue--and even increase in number, as the human
population increases and people live closer together than ever, which will naturally result in increased contact with
neighbors’ dogs.
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* Seeid. at 2.
¥ See id.
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DoG BREEDS 74-75 (Paragon Pub. 1999). Baiting became very popular in Europe in the Middle Ages. Spectators
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id.

“ See id. at 68-89, 92-93.

% See id. at 71, 132.

*! See id. at 95, 110. For example, King Charles 11 spent a great deal of time playing with his spaniel dogs, which
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30, at 16-17.
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*® See Steven M. Wise, The Legal Thinghood of Nonhuman Animals, 23 B.C. ENVTL. AFF. L. REV. 471, 505-13
(1996); Jen Girgen, The Historical and Contemporary Prosecution and Punishment of Animals, 9 ANIMAL L. 97
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*® See Wise, supra note 55, at 505-13.
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animals as criminals. Notably, at a 2004 Leon County Animal Control Classification Committee hearing, one of the
committee members asked the dog owner, "You do understand [that] the [Dangerous Dog] petition is not filed
against the owner; it is filed against the dog?" See Audio tape: Hearing before the Leon County Animal Control
Dangerous Dog Classification Comm. (Dec. 11, 2003), Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon
County Ct. 2003) (on file with Leon County Animal Control).
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during World War I1, were frequently employed for wages.
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round up dogs in part due to fears of rabies transmission to humans. See, e.g., Rachel G. Castillo, Canines Cry Out:
Is Six Months in a British Quarantine a Necessity for Rabies Prevention?, 16 DIcK. J. INT’L L. 459, 462-69 (1998).
% See, e.g., Automobile, History of the Automobile, http://www.answers.com/topic/history-of-the-automobile (last
visited April 18, 2007) (noting that in 1903 the number of cars in the United States numbered in the thousands);
Automobile, http://en.wikipedia.org/wiki/Automobile (last visited April 18, 2007) (placing the number of
automobiles in the United States in 2002 at roughly 140 million).
z; See U.S. Census Bureau, American Fact Finder, http://www.factfinder.census.gov (last visited April 18, 2007).
See id.
jz See Serpell, supra note 5, at 252.
Id.
™ See id.
2 See id.
" Seeid.
™ Dogs pay a price for their privileged cohabitation with humans: "dogs are by far the most common animal victims
of human negligence and abuse." See Serpell, supra note 5, at 252. No central organization collects data on the total
number of dogs killed, abused, or neglected each year by humans, but due to mankind’s well-documented propensity
toward violence there can be no doubt that injuries to dogs perpetrated by humans vastly outnumber the damage
dogs cause to humans. See, e.g., Pet-Abuse.com, http://www.pet-abuse.com/pages/home.php (reporting and
discussing thousands of cases of human abuse and/or killing of pets). See also James Serpell, The Hair of the Dog,
in THE DOMESTIC DOG: ITS EVOLUTION, BEHAVIOUR AND INTERACTIONS WITH PEOPLE 261 (James Serpell, ed.,
Cambridge Univ. Press 1995). Serpell states:
Unfortunately, the domestic dog’s extraordinary contribution to human welfare is not invariably
reciprocated. In what is euphemistically referred to as the [*]pet overpopulation problem["], at
least five million dogs are discarded and euthanized annually in the United States alone. . . . []
[D]ogs are also the most common animal victims of human abuse and cruelty. They are sometimes
chronically deformed by our taste for strange or comical physical features, they are regularly
subjected to painful and pointless cosmetic procedures in order to fit our capricious, aesthetic
preferences, and they are still one of the most widely used species in biomedical research. Yet,
although the science of animal welfare has significantly improved our understanding of the
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Serpell, supra, at 261.
Regarding "pit bulls," DELISE states:
For the past 20 years, Pit Bulls have been subjected to cruelty, abuse and mistreatment to
a degree and on a scale that no other breed in recent history has ever had to endure.
The stories are brutal and sickeningly common. Dogs are tortured, teased and abused in
hopes of making them mean. Dogs are pitted against each other in fights. Those refusing to fight
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or who lose are horribly killed or left to die in alleyways. Dogs carry huge chains and padlocks
around their necks and live in squalor. Inexorably intermingled in these cruel pursuits are drugs,
guns[] and theft. People from the worst segments of our society seek these animals out to guard
drug houses, intim[id]ate other gang members, thwart police action and enhance their vacuous self
esteem. Any real or imagined viciousness on the part of the Pit Bull breeds pales in comparison to
the brutality, callous disrespect for life, and inhumanity of many of their owners.
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"® Dumb Friends League, Understanding Aggressive Behavior in Dogs, available at
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notes: "How much easier it is to dismiss this as a breed problem! Addressing the real issues of crime, poverty,

animal abuse, ignorance, greed, and man’s lust for violence is far too daunting a task for most people and so we

blame the dogs for our societal ills." 1d. at 86.

11 See id. at 23-24 (chaining); 43 (mother went out and left 6-day-old infant on floor with dog she had not fed in six

days; the dog killed the infant).

112 See DELISE, supra note 1, at 9-14. DELISE notes that unneutered males are 2.6 times more likely to bite than

neutered males, and male dogs are 6.2 times more likely to bite than females.

3 DELISE, supra note 1, at 51.
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Dangerous Dogs" (Apr. 1990) (on file with comm.) [hereinafter Position Paper on CS/SB 1644].
182 See Letter from Marc S. Paulhus, Dir., S.E. Regional Off. HSUS, to Rep. Bob Sindler (Mar. 6, 1990) (on file
with comm.).
183 Id.
184 position Paper on HB 1345/CS SB 312, supra note 181; Position Paper on HB 1021, supra note 181; Position
Paper on HB 413, supra note 181; Position Paper on CS/SB 1644, supra note 181.
1855, Judiciary-Criminal Tape, supra note 179 (statement of Dr. Mary Birch, representing the Florida Association of
Kennel Clubs).
186 See FLA. STAT. § 767.14 (2005). The breed-specific prohibition only applies to local ordinances adopted after
October 1, 1990. See id. This language was included as a result of a compromise between Senator Gardner, who
proposed the bill, and Senator Diaz-Balart, who wanted to keep Miami’s breed-specific ordinance. See S. Judiciary-
Criminal Tape, supra note 179 (statement of Sen. Diaz-Balart, expressing his concerns for breed-specific
legislation); Audio tape: Fla. S. (May 31, 1990) (presentation of the Dangerous Dog bill and explanation of the
compromise) (on file with Secretary).
i; S. Judiciary-Criminal Tape, supra note 179 (statement of Sen. Gardner, presenting his Dangerous Dog bill).

See id.
189 At the hearing before the Judiciary-Criminal Committee, for example, one senator remarked that "[d]ogs have
more rights than human beings in [this] regard — they can bite you once and get away with it." S. Judiciary-Criminal
Tape, supra note 179.
190 See id. (statement of Cathy English, Leon County Animal Control Director, representing Florida Animal Control
Association).
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191 See Fla. H.R. Comm. on Judiciary, CS/SB 1644 (1990) Staff Analysis 2 (final July 24, 1990) (on file with
comm.).
iii See FLA. STAT. § 767.11(1)(d) (2005).

Id.
194 See County of Pasco v. Riehl, 620 So. 2d 229, 230 (Fla. 2d DCA 1993), affirmed by County of Pasco v. Riehl,
635 So. 2d 17, 19 (Fla. 1994).
19 See FLA. STAT. § 767.12(1) (1990).
1% See id. ("The animal control authority . . . shall provide written notification . . . to the owner of a dog that has
been declared dangerous™) (emphasis added).
17 See Riehl, 620 So. 2d at 230.
198 620 So. 2d 229 (Fla. 2d DCA 1993).
199 See id. at 232.
200 |d
215ee County of Pasco v. Riehl, 635 So. 2d 17, 19 (Fla. 1994).
202 5ee Act effective Oct. 1, 1993, ch. 93-15 § 3, 1993 Fla. Laws 116, 118 (codified at FLA. STAT. § 767.12(1)(a)
(1993)).
203 gee Ch. 93-15, § 2, 1993 Fla. Laws at 117 (codified at FLA. STAT. § 767.11(3) (1993)). The amendment changed
the definition of "severe injury” from "physical injury that results in . . . multiple punctures . . . requiring sutures or
cosmetic surgery" to "physical injury that results in multiple bites . . . requiring sutures or reconstructive surgery."
Compare FLA. STAT. § 767.11(3) (1990) (emphasis added), with FLA. STAT. § 767.11(3)(1993) (emphasis added).
One legislative committee noted that they thought this change would "make it easier to demonstrate severe injury."
Fla. H.R. Comm. on Agric. & Consumer Servs., HB 103 (1993) Staff Analysis 2 (final Mar. 17, 1993) (on file with
comm.). Arguably, this suggests that even though the dog owner has greater procedural rights, it is now easier for
animal control to classify dogs as "dangerous."
2% gee Ch, 93-15 § 3, 1993 Fla. Laws at 118 (codified at FLA. STAT. § 767.12(1)(b) (1993)).
205 The Second District Court noted this gap in Riehl when it recognized that although the legislature amended the
statute in 1993 that the 1993 amendment "may be infected with the same infirmity described herein." Riehl, 620 So.
2d at 230 n.1.
206 5ee Act effective Oct. 1, 1994, ch. 94-339 § 3, 1994 Fla. Laws 2433, 2434 (codified at FLA. STAT. § 767.12(1)
(2005)).
%07 See FLA. STAT. § 767.12(c) (2005).
208 Section 767.11(3) defines a severe injury as "any physical injury that results in broken bones, multiple bites, or
disfiguring lacerations requiring sutures or reconstructive surgery."
29 1d. § 767.11(a)-(d). As discussed in Part IX of this Article, subsection (d) is the most problematic for dog owners
because of its reliance upon an individual’s subjective belief regarding what constitutes being approached by a dog
in a "menacing fashion" or in an "apparent attitude of attack."
210 5ee FLA. STAT. § 767.12(c), (d) (2005) (requiring each local government to establish specific hearing and appeal
procedures to conform with the Florida statute).
1 |d. § 767.12(1)(a). Although the statute only requires a sworn affidavit "if possible," some county ordinances
require a sworn affidavit from the person seeking to have the dog declared dangerous during the investigation. See,
e.g., ORANGE COUNTY, FLA., CODE § 5-32(a) (2006); ALACHUA COUNTY, FLA., CODE § 72.16(a) (2006); MIAMI-
DADE COUNTY, FLA., CoDE 5-6.2(b) (2006). Other counties have even more particularized forms, such as a "petition
for classification of a dangerous or aggressive animal." See, e.g., LEON COUNTY, FLA. CODE § 4-93 (2006).
12 gee, e.g., infra Part IX.A.i. (discussing one animal control agency’s neighborhood canvassing activities as part of
its investigation).
213 gee, e.g., infra Parts 1X, X.D.
2% See FLA. STAT. § 767.12 (1)(c) (2005).
215 If the dog owner requested a hearing, the hearing would be held before this same panel that made the initial
determination of "dangerous™ or "aggressive." See LEON COUNTY, FLA. CODE § 4-93 (2006).
216 See LEON COUNTY, FLA. CODE § 4-93(c) (2006).
27 See MARION COUNTY, FLA., CODE § 4-13(d) (2006).
218 5ee MiAMI-DADE COUNTY, FLA., CODE § 5-6.2(b) (2006).
29 gee id.
220 See id.
221 |_eON COUNTY, FLA. CODE § 4-93(d) (2006).
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222 5ee MARION COUNTY, FLA. CODE § 4-13(g) (2006); List of Code Enforcement Board members and their category
of expertise, revised 6/6/06 (listing seven regular members and two alternates) (available from the Marion
County Office of the County Administrator).
223 See ALACHUA COUNTY, FLA, CODE § 72-16(d) (2006).
Z;‘ See FLA. STAT. § 767.12 (1)(a) (2005).

Id.
26 FLA. STAT. § 767.12(1)(d) (2005). As discussed infra in Part X of this article, this rather inartfully drafted
language attempts to direct how a dog owner may seek a "hearing" in the county court to "appeal” the
classification. The use of terms used to describe two distinctly different forms of procedural events--a hearing is
usually an original or de novo proceeding, while an appeal involves a review of the record and an overturning of the
lower tribunal’s decision only if reversible error occurred--has caused confusion regarding the type of action that is
to take place in the county court. Notably, county courts are courts of original jurisdiction and do not have appellate
jurisdiction under the Florida Constitution. See infra Part X (discussing that Florida County Courts do not have
appellate jurisdiction over Dangerous Dog classification cases).
227 See FLA. STAT. § 767.12(1)(d) (2005).
228 See id. 88 767.12(2)-(4).
29 See id. § 767.12(2).
20 See id. § 767.12(3) (requiring someone who acquires a dog after it is declared dangerous to comply with all of the
same requirements regardless of his or her location within the state).
L See id. § 767.12(7).
%2 See id.
2% gee M.P. McQueen, Personal Business: Snarling at Insurers, WALL ST. J., July 16, 2006, at 2A.
% Most of Florida’s local government ordinances regarding regulating dangerous dogs can be found at
http://www.municode.com, which offers a free online library.
% | EON COUNTY, FLA. CODE §§ 4-26, 4-91 (2006).
2% See FLA. STAT. § 767.11(b) (2005).
37 See LEON COUNTY, FLA. CODE § 4-26 (2006) (defining an aggressive animal as one who has "injured or killed a
domestic animal in a first unprovoked attack while off of the premises of the owner.").
38 See id. § 4-91(a).
2% gee MARION COUNTY, FLA., CODE §§ 4-2, 4-13 (2006).
0 See id. § 4-13(f). Section 4-13(d) explains that if a dog is declared vicious (or dangerous) that the owner may
"appeal” the final determination to the county court. However, section 4-13(f) states that a dog declared "vicious"
must be turned over to the animal control authority for "expeditious" euthanasia. A dog owner may not understand
that the dog may not be euthanized by the animal control authority if the dog owner "appeals" to the county court
and possibly higher courts until all appeals are exhausted and these courts uphold the order requiring euthanasia.
2! See jd. § 4-2.
242 See id.
23 See id. §4-13(9)(3).
24 See, e.g., Hillsborough County Animal Servs. Declared Dangerous Dogs List,
http://www.hillsboroughcounty.org/animalservices/programservices/dangerousdogregistry.cfm [hereinafter
Hillsborough Dangerous Dogs List]; List of Dangerous Classified Animals Located in Leon County, Animal Control
Div.: Dangerous and Aggressive Animals, http://www.leoncountyfl.gov.animal/dangerous.asp. As more high-profile
cases hit the media, more counties are considering similar options. See Jason Garcia, The Fatal Mauling of a Child
Inspires Commissioners to Tighten Rules About Dangerous Animals, ORLANDO SENTINEL, Feb. 22, 2005, at B1.
% gee ATLANTIC BEACH, FLA, CODE §4-11(2)(d) (2006).
48 See HILLSBOROUGH COUNTY, FLA, CODE §4-34 (2006).
7 See PORT ORANGE, FLA, CODE §10-9 (2006).
#8 gee, e.g., Cindy Swirko, Ban on dangerous dogs OK’d by County, THE GAINESVILLE SUN, Jan. 25, 20086,
available at
http://www.gainesville.com (search for article title); Cindy Swirko, County enforces euthanasia of dangerous dogs,
THE GAINESVILLE SUN, Apr. 26, 2006, available at http://www.gainesville.com (search for article title).
249 No. 2002-CC-001980 (Fla. Leon County Ct. 2002).
0 see Audio tape: Hearing before the Leon County Animal Control Dangerous Dog Classification Comm. (Mar. 1,
2002), Ortega v. Leon County, No. 2002-CC 001980 (Fla. Leon County Ct. 2002) [hereinafter Ortega Classification
Hr’g Tape].
51 gee id.
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2 gee James L. Rosica, Ex-NRA president in dog dispute with neighbor, TALLAHASSEE DEM., Dec. 31, 2001,
available at http://www.tdo.com (search for article title); National Rifle Association, Former NRA President
Selected as Finalist for Florida Women’s Hall of Fame, available at http://www.nra.org/Article.aspx?id=1224.
253 See Petition for Classification of a Dangerous or Aggressive Animal, Nov. 16, 2001, Ortega v. Leon County, No.
2002-CC 001980 (Fla. Leon County Ct. 2002) (on file with authors) [hereinafter Ortega Dangerous Dog Pet.].
%% See Ortega Classification Hr’g Tape, supra note 250. Notably, Leon County Code section 4-36(e) states that
following an initial warning to the dog owner that a dog has become a public nuisance by running at large, a
subsequent violation must be supported by either personal knowledge of the animal control officer or law
enforcement, or "at least two affidavits from different parties residing in close proximity to the alleged nuisance. . .
" Thus, according to this ordinance, the Hammers could have submitted two affidavits to support a citation for dogs
running at large, rather than initiating what became an arguably suspect and unfounded petition for classification of
a dangerous or aggressive animal.
% gee Ortega Classification Hr’g Tape, supra note 250; Letter from Richard H. Ziegler, Dir., Leon County Div. of
Animal Control, to Ms. Pat Ortega (Nov. 16, 2001), Ortega v. Leon County, No. 2002-CC 001980 (Fla. Leon
County Ct. 2002) (notifying Ms. Ortega that the Hammers had filed a "Dangerous Animal Petition™ against Ms.
Ortega’s dogs, and attaching a copy of the petition to the letter).
2% gee Ortega Dangerous Dog Pet., supra note 253, at 4.
7 gee id. at 2. Leon County Animal Control conducted a review of their records and determined that no one other
than the Hammers had contacted them regarding the Ortega dogs running loose in the neighborhood, and that they
had only received two complaints from the Hammers. See Ortega Classification Hr’g Tape, supra note 250.
%8 see Ortega Dangerous Dog Pet., supra note 253, at 2.
9 gee id.
20 d, at 3.
261 |d
%2 gee Ortega Classification Hr’g Tape, supra note 250.
263 See id.
%64 See id.
265 See LEON COUNTY, FLA. CODE § 4-93(d) (2001); Ortega Classification Hr’g Tape, supra note 250.
266 The veterinarian and the sheriff’s designee voted to classify Angel and Buster "dangerous,” while the citizen-
appointee voted against classifying all three dogs dangerous. See Initial Classification Voting Forms of Leon County
Animal Control Classification Committee Members, Mar. 1, 2002, Ortega v. Leon County, No. 2002 CC 00-1980
(Fla. Leon County Ct. 2002) (on file with Leon County Animal Control).
%7 see Ortega Classification Hr’g Tape, supra note 250.
%8 gee Appellant’s Resp. to Appellee’s, Leon County, Florida’s, Mot. to Dismiss, Mar. 25, 2002, Ortega v. Leon
zcsgunty, No. 2002-CC-001980 (Fla. Leon County Ct. 2002) [hereinafter Ortega Appellant’s Response].

See id.
270 See id.; Ortega Classification Hr’g Tape, supra note 250.
27! See Ortega Appellant’s Response, supra note 268; Ortega Classification Hr’g Tape, supra note 250.
272 Ortega Classification Hr’g Tape, supra note 250.
2% see Request for Hr’g and Notice of Appeal of Dangerous Dog Classification, Mar. 15, 2002, Ortega v. Leon
County, No. 2002-CC-001980 (Fla. Leon County Ct. 2002) [hereinafter Ortega Req. for Hr’g].
2 see Ortega Classification Hr’g Tape, supra note 250; Audio tape: Hearing before the Leon County Animal
Control Dangerous Dog Classification Comm., Hammer Mot. for Reh’g (Mar. 22, 2002), Ortega v. Leon County,
No. 2002-CC 001980 (Fla. Leon County Ct. 2002) (on file with Leon County Animal Control).
2% see Ortega Req. for Hr’g, supra note 273. Notably, during the appeal stage of the case, Ms. Hammer contacted
the Classification Committee and the Leon County Board of County Commissioners by sending them several emails
detailing various gruesome dog attacks that had taken place around the country. See, e.g., E-mail from Marion
Hammer to Judith McMurty, Leon County Animal Control Classification Comm. member (Mar. 15, 2002 12:27 PM
EST) (forwarding a New York Times March 15, 2002, article entitled Dog Mauling Prosecution Ends with Bold
Letter on Neighbors, which reported on the trial of Marjorie Knoeller, the San Francisco dog owner whose Presa
Canario brutally attacked and Killed a neighbor) (on file with Leon County County Attorney’s Office). Ms.
McMurty told Ms. Hammer that "[u]nless you have specific information pertaining to your petition filed against Ms.
Ortega’s dogs, please remove me from your mailing list." See id.
276 see Ortega Req. for Hr’g, supra note 273; Ortega Appellant’s Resp., supra note 268.
2" see Order, Ortega v. Leon County, No. 2002-CC-001980 (Fla. Leon County Ct. Aug. 28, 2002).
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2’8 see Order Adopting and Incorporating Joint Stipulation, Ortega v. Leon County, No. 2002-CC-001980 (Fla.
Leon County Ct. Feb. 27, 2003) [hereinafter Ortega Joint Stipulation]. The Leon County County Attorney’s Office
subsequently directed Leon County Animal Control to provide more structure to the Classification Committee
hearings. Witnesses are now sworn, and a chairperson is appointed to preside over the taking of evidence. There
have been no complaints of Ms. Ortega’s dogs running at large after the incidents alleged in November 2001.

2" No. 2003-CC-8411 (Fla. Leon County Ct. 2003).

280 gee |etter from Richard H. Ziegler, Dir., Leon County Div. of Animal Control, to Rick and Tiffany Moore (Dec.
1, 2003), Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon County Ct. 2003) (on file with Leon County
Animal Control) (notifying the Moores of the Classification Committee’s initial classification of Shrek as
"dangerous"); Petition for Classification of a Dangerous or Aggressive Animal, filed by Brenda Mundy, Oct. 14,
2003, Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon County Ct. 2003) (on file with Leon County Animal
Control) [hereinafter Shrek Classification Pet.].

%81 gee Shrek Classification Pet., supra note 280, at 3.

%82 See id.

283 See id.

%84 See id.

%5 See id.

%% gee jd.; Leon County Div. of Animal Control, Incident Report, Oct. 17, 2003, Moore v. Leon County, No. 2003-
CC-8411 (Fla. Leon County Ct. 2003) (reporting that the neighbor admitted her grandchildren called Shrek off of his
owners’ property).

%87 see Defendant’s Narrative, Statement of Dorothy Saudo, mother of Tiffany Moore, undated but with a facsimile
transmission date of Feb. 13, 2004, Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon County Ct. 2003).

288 See Shrek Classification Pet., supra note 280.

%89 gee |eon County Div. of Animal Control Incident Report, Nov. 3, 2003, at 1, Moore v. Leon County, No. 2003-
CC-8411 (Fla. Leon County Ct. 2003) (on file with Leon County Animal Control).

2% See id. at 2.

%1 See Dangerous Animal Investigation, Statement of JoAnn Mullarkey, Oct. 28, 2003, Moore v. Leon County, No.
2003-CC-8411 (Fla. Leon County Ct. 2003).

292 See id.

2% gee Letter from Richard H. Ziegler, Dir., Leon County Div. of Animal Control, to Rick & Tiffany Moore (Dec.
11, 2003), Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon County Ct. 2003) (on file with authors and Leon
County Animal Control) (providing the Moores with notice that Shrek had been permanently classified
"dangerous").

294 Aetna Smith, Panel to Classify Canine, TALLAHASSEE DEM., Dec. 11, 2003, at B1.

2% See id.

2% Smith, supra note 23.

297 See Audio tape: Hearing before the Leon County Animal Control Dangerous Dog Classification Committee (Dec.
11, 2003), Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon County Ct. 2003) (on file with Leon County
Animal Control).

2% gee Request for Hr’g to Appeal Dangerous Dog Classification, Dec. 16, 2003, Moore v. Leon County, No. 2003-
CC-8411 (Fla. Leon County Ct. 2003).

2% Additionally the Moores lost some of their income due to time spent on case preparation and attendance at
hearings, meetings, and mediation.

%0 see Order Adopting and Inc. Jt. Stip., Aug. 27, 2004, Moore v. Leon County, No. 2003-CC-8411 (Fla. Leon
County Ct. 2003). Shrek remains in the Leon County Animal Control Dangerous Dog database because the Moores
have not yet completed a Canine Good Citizenship program as required in the Joint Stipulation.

%1 No. 2005-CC-2466 (Fla. Leon County Ct. 2005).

%2 gee D. Penton, Leon County Animal Control Officer, Leon County Div. of Animal Control Incident Report, Feb.
8, 2005, Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file with authors and Leon
County Animal Control) [hereinafter Deuce Incident Rep.].

%03 See Petition for Classification of a Dangerous or Aggressive Animal, Dec. 7, 2004, Sullivan v. Leon County, No.
2005-CC-2466 (Fla. Leon County Ct. 2005).

04 See id.

%%1d. at 1.
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%06 See Letter from Warren K. Head to Richard H. Ziegler, Dir., Leon County Div. of Animal Control (Dec. 17,
2004), Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file with authors and Leon
County Animal Control).
%07 See Affidavit of Warren K. Head, June 24, 2005, Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County
Ct. 2005) (on file with authors and Leon County Animal Control) [hereinafter Head Aff.].
%% gee Deuce Incident Rep. supra note 302, at 2.
09 See id.
%10 see Deposition of Jim Ellison, June 9, 2005, at pp. 7, 20, Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon
County Ct. 2005) (on file with authors) [hereinafter Ellison Depo].
1 See jd.; Head Aff., supra note 307, at 2.
%12 see Head Aff., supra note 307, at 2; Ellison Depo, supra note 310, at 7-12.
%13 Head Aff., supra note 307, at 2.
ziz See Ellison Depo, supra note 310, at 24.

Id.
%16 See Deuce Incident Rep., supra note 302, at 2.
%17 See Petition for Classification of a Dangerous or Aggressive Animal, Feb. 8, 2005, Sullivan v. Leon County, No.
05-CC-2466 (Fla. Leon County Ct. 2005).
%18 see Petition for Classification of a Dangerous or Aggressive Animal, Feb. 23, 2005, Sullivan v. Leon County,
No. 05-CC-2466 (Fla. Leon County Ct. 2005).
%19 see Richard H. Ziegler, Dir., Leon County Div. of Animal Control, Dangerous/Aggressive Animal Initial
Determination, Mar. 17, 2005, Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file
with authors and Leon County Animal Control).
%20 See Letter from Jay Summit, D.V.M., to Leon County Animal Control Classification Committee (Feb. 28, 2005),
Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file with authors and Leon County
Animal Control). Notably, Dr. Summit rated Deuce’s disposition as "excellent."
%21 See Audio tape: Hearing before the Leon County Animal Control Dangerous Dog Classification Comm. (Mar.
31, 2005), Sullivan v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file with authors and Leon
County Animal Control).
%22 See id.
23 See id.
%24 See Letter from Leon County Animal Control Classification Comm. to Tracy Sullivan (Mar. 31, 2005), Sullivan
v. Leon County, No. 2005-CC-2466 (Fla. Leon County Ct. 2005) (on file with authors and Leon County Animal
Control). The veterinarian who served on the Committee reviewing the Shrek case had resigned by this time.
%25 see Notice of Appeal/Pet. for De Novo Hr’g, Mar. 31, 2005, Sullivan v. Leon County, No. 05-CC-2466 (Fla.
Leon County Ct. 2005).
%26 See Motion for Summ. J., Sullivan v. Leon County, June 22, 2005, No. 2005-CC-2466 (Fla. Leon County Ct.
2005). Section 767.12(1)(a) forbids ownership transfer of a dog once an investigation has commenced. Mr. Head
had withdrawn his original petition but not yet filed his second petition with Leon County Animal Control before
"ownership" of Deuce was transferred to Ms. Sullivan.
%7 see Order Adopting and Incorp. Jt. Stip., Sullivan v. Leon County, Aug. 3, 2005, No. 2005-CC-2466 (Fla. Leon
County Ct. 2005).
%28 No. 05-18 (Marion County Code Enforce. Bd. 2005).
%29 see Delp Hr’g Tape, supra note 2. As part of her sworn testimony Ms. Delp stated that she had been offered
$30,000 for her dog, Liberty.
%30 See id.
%1 see Animal Center/Code Enforce. Servs., Marion County, Fla., Interview with Lois Mulligan, Nov. 29, 2005,
Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 43558JK) (Marion
County Code Enforce. Bd. 2005).
332 Id
%33 See id.; Jennifer Kelly, Dangerous Dog Investigator, Marion County, Summary of Investigation, Dec. 21, 2005,
Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion
County Code Enforce. Bd. 2005) (on file with Marion County Animal Control) [hereinafter Kelly Summary].
4 gee Kelly Summary, supra note 333.
5 See id.
%6 See id.
%7 See id.
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%8 See id.

%9 gee id.; Jennifer Kelly, Dangerous Dog Investigator, Marion County, Aff. for Admin. Warrant, Dec. 12, 2005,
Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion
County Code Enforce. Bd. 2005) (on file with Marion County Animal Control) [hereinafter Kelly Admin. Warrant
Aff].

40 See id.

1 Kathleen Decker, Marion County Code Enforce. Officer, Action Order 453440-1, Nov. 10, 2005, Marion County
Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County Code
Enforce. Bd. 2005) (on file with Marion County Animal Control) [hereinafter Decker Incident Report].

¥2 See id.

3 See id.

34 See id.
345 Id

346 Id
347 Id

%8 See Kelly Summary, supra note 333.

9 gsee Decker Incident Rep., supra note 341.

%0 |d.: Kathleen Decker, Marion County Code Enforce. Officer, Action Order 453440-1, Nov. 10, 2005, Marion

County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County

Code Enforce. Bd. 2005) [hereinafter Decker Incident Rep.].

:zi See Kelly Summary, supra note 333.

353 :g

%4 See Kelly Summary, supra note 333; Jennifer Kelly, Marion County Dangerous Dog Investigator, Interview with

Lois Mulligan, Nov. 29, 2005, Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal

Control No. 453558JK) (Marion County Code Enforce. Bd. 2005) [hereinafter Mulligan Interview].

%5 Mulligan Interview, supra note 354.

%56 See id.

%7 Kelly Admin. Warrant Aff., supra note 339.

%58 See id.

%9 See id.

360 |d

%! gee State of Florida, County of Marion, Admin. Search Warrant (Fla. Marion County Cir. Ct. Dec. 12, 2005),

Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion

3C69unty Code Enforce. Bd. 2005) (on file with Marion County Animal Control and Marion County Circuit Court).
See id.

%3 Kelly Summary, supra note 333, at 1-2.

%4 See id. at 2.

365 Id.

%6 |d. (Investigator Kelly wrote later in the report that upon notifying Ms. Delp that there was sufficient cause to

classify Secret and Liberty as dangerous that Ms. Delp stated that she had already had to leave two counties because

of the dogs). See id.

%7 See id.

%8 See Joseph Hooker, D.V.M., and Marion County Code Enforce. Bd., Temp. Maint. Agreement, Dec. 12, 2005,

Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion

County Code Enforce. Bd. 2005) (on file with Marion County Animal Control).

%9 Jennifer Kelly, Marion County Dangerous Dog Investigator, Notice of Sufficient Cause Finding, Dec. 13, 2005,

Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion

County Code Enforce. Bd. 2005) (on file with Marion County Animal Control).

%70 See Handwritten note from Beth Barnhart Delp to Marion County Bd. of County Comm’rs, Dec. 14, 2005,

Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion

County Code Enforce. Bd. 2005) (on file with Marion County Animal Control).

31 As noted supra in note 222 and accompanying text, the Code Enforcement Board consists of nine members

appointed due to their expertise in business, government, and spiritual matters (one member is a minister).
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%72 see Jennifer Kelly, Marion County Dangerous Dog Investigator, Notice to Appear, Dec. 14, 2005, Marion
County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County
Code Enforce. Bd. 2005) (on file with Marion County Animal Control).

%73 See Kelly Summary, supra note 333; Delp Hr’g Tape, supra note 2.

¥74 See Kelly Summary, supra note 333.

75 See id.

%76 See id.

77 See id.

%78 See id.

79 See id.

%0 See id.

%1 See id.

%2 See id.

383 Id.

%4 See Sarasota County Incident Rep., Nov. 11, 2005 (compiled), Marion County Animal Control Auth. v. Delp,
No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County Code Enforce. Bd. 2005) [hereinafter
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19 See id.
“20 See id.
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%24 See Delp Hr’g Tape, supra note 2.
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Code Enforce. Bd. 2005).
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29 See id.
%0 See id.
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Jan. 12, 2006, Marion County Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No.
453558JK) (Marion County Code Enforce. Bd. 2005).
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Animal Control Auth. v. Delp, No. 05-18 (Marion County Animal Control No. 453558JK) (Marion County Code
Enforce. Bd. 2005).
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County Code Enforce. Bd. 2005).
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2 See, e.g., Order, Ortega v. Leon County, No. 2002-CC-001980, at 3 (Fla. Leon County Ct. Aug. 28, 2002):

The steadfast rules of judicial statutory interpretation are that whenever possible a Court should

interpret a statute so that its effect is constitutional and the Court should interpret a statute to give

credence to legislative intent. Adhering to these two rules of interpretation, this Court finds first

that the legislature intends for the remedy to the dog owner to be in County Court. This is clear by

its directive. Because County Court lacks appellate jurisdiction to review the decision of the

Animal Control Committee, the Court must assume and therefore finds that the legislature did not

use the word "appeal™ in F.S. 767.12 as a term of art but rather as a descriptive term to refer to the

hearing to be held. If County Court is the proper forum for FS. 767.12 to avoid constitutional

infirmity, the hearing in County Court must be a de novo hearing. Therefore, this Court holds that
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a full evidentiary hearing in County Court must be held to determine if [the dogs declared

"dangerous"] are "dangerous" as defined by ordinance and statute.
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1993).
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9 gee, e.g., supra text accompanying note 290.
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Orange County Animal Servs. v. Wetherington, No. 05-73-93 (Fla. Orange Co. Animal Serv. 2005) [hereinafter
Wetherington Hr’g Tape].
1 gee id.
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“%% gee Wetherington Hr’g Tape, supra note 450.
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%62 679 So. 2d 1260 (Fla. 3d DCA 1996).
%63 See id.
“*4 See id. at 1261.
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%7 468 So. 2d 955 (Fla. 1985).
“%8 See id. at 956 (stating that “certain “discretionary’ governmental functions remain immune from tort liability").
%89 | EON COUNTY, FLA. CODE § 4-93(d)(3) (2006).
470 A ACHUA COUNTY, FLA. CODE § 72.16(e) (2006).
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were allegedly identified as two dogs who bit a neighbor who intervened in a fight between the neighbor’s dog and
two other dogs. See Letter from Howard Gunter, Humane Investigator, Jacksonville Animal Care & Control, to Mr.
& Mrs. Gary Jones (Sept. 6, 2006), Jones v. City of Jacksonville, No. 06-AP-75 (Fla. Duval County Ct. 2006). The
next day, the Jacksonville Animal Care and Control Division Chief, David Flagler, imposed a death sentence on the
Jones’s dogs. See Letter from David R. Flagler, Div.Chief, Jacksonville Animal Care & Control, to Gary Jones
(Sept. 7, 2006), Jones v. City of Jacksonville, No. 06-AP-75 (Fla. Duval County Ct. 2006). On September 27, 2006--
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two days before he would preside over the formal hearing--Mr. Flagler wrote to the Jones Family that "[t]he bottom
[1 line is that I have determined that your dogs are too dangerous to the citizens of Jacksonville to be allowed back
into the community." See Letter from David R. Flagler, Div. Chief, Jacksonville Animal Care & Control, to Juanita
Jones (Sept. 27, 2006), No. 06-AP-75 (Fla. Duval County Ct. 2006) (on file with authors). On September 29, 2006,
Mr. Jones issued a document upholding the initial classification and the destruction order he had imposed on the
Jones’s dogs on September 7. See David R. Flagler, Dangerous Dog Appeal Hr’g, Sept. 29, 2006, Jones v. City of
Jacksonville, No. 06-AP-75 (Fla. Duval County Court 2006).
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7 See supra text accompanying notes 2, 424.
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“7% See Shrek Classification Pet., supra note 280.
“80 N.R.S. 202.500(1)(a)(2) (2005) (emphasis added). Similarly, in Delaware, a dog may be declared potentially
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period." Del. Code Ann. tit. 7, 8 1736(a)(3) (2005) (emphasis added).
“81 A, REV. STAT. § 14:102.14(A)(1) (2005). California’s potentially Dangerous Dog definitions include the same
provision. See CAL. AGRIC. CODE § 31602(a) (2005).
82 CAL. AGRIC. CODE § 31602(a) (2005); LA REV. STAT. § 14:102.14(1) (2005).
“83 |_aura Bevan, director of the Southeast Regional Office of the Humane Society of the United States, stated that
she supports including an "intermediate” category in the statute. See Bevan Interview, supra note 478.
8% See MINN. STAT. § 347.50 (2005).
“® |d. § 347.50 (emphasis added).
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catch-all provision like this should not be included within the Florida statute. The general language would suffer
from the same vagueness problems as the current apparent attitude prong.
“87 See CAL. AGRIC. CODE § 31602 (2005).
“8 MINN. STAT. § 347.551 (2005).
*%9 See id. § 347.53.
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Hillsborough County, Fla.); In re The Matter of Classification of "Juno" Owned by Susan Marsian-Bolduc and
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Pascal Bolduc, as a Dangerous Dog, No. HC 04-3091 (Hillsborough County Animal Control Jan. 6, 2005) (on file
with Hillsborough County, Fla.).
“7 See Booker, 433 So. 2d at 1308-09.
“% See FLA. STAT. § 120.57(1)(a) (2005).
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>0 5ee DELISE , supra note 1, at 65-80.
1 gee id.
°12 See FLA. STAT. § 767.11(5) (2005).
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%15 Ms. Ortega, a single, working mother, had installed an electric fence but it was not working properly despite
several attempts to fix it. Consequently, the dogs were able to dig out of the yard. Ms. Ortega had also inadvertently
left some items near a part of the fence that the dogs were using to climb over, but Ms. Ortega was not aware of this
because she was not at home when the dogs escaped the yard, and they were always back in the yard when she
returned home. Ms. Ortega also had a then-teenage son who was careless in not letting the dogs out of the front door
when he opened it for friends to enter. Ms. Ortega was able to control the dogs from escaping by having the fence
repaired by a professional, moving the items away from the fence, keeping the dogs in the house during the day, and
keeping them supervised in the yard while they are outside. See Ortega Jt. Stip., supra note 278.
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%29 The authors suggest this procedure should be considered in cases in which dogs, such as Beans (profiled in
footnote 25), have been declared "dangerous" but who have not bitten or harmed anyone yet nonetheless have been
sentenced to death. Additionally, in situations in which a dog has been declared "dangerous" for attacking or biting
another’s animal, teeth removal may be a reasonable alternative to the death sentence. The decision of whether or
not teeth removal is appropriate should be made on a case-by-case basis.

%% On the date the original draft of this Article was completed--October 17, 2006--the U.S. population was projected
to reach 300 million. It is expected to hit 400 million by 2043. See Stephen Ohlemacher, U.S. Population Passes 300
Million Mark, Oct. 17, 2006, available at http://abcnews.go.com (search for article title).
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