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The Petitioners
1. "Let the Animals Live" Assiciation
2. "Noah" – The Israeli Federation of Animal Protection Societies

3. The Association for Ethical Science

4. Behind Closed Doors

v. 

The Respondents

1. Israel Institute of Technology

2. The Hebrew University

3. Weizmann Institute of Science

4. Bar Ilan University

5. Tel Aviv University

6. Haifa University

7. Ben Gurion University

8. El Al, Israeli Airways

Decision

In this petition the Petitioners request to join the proceedings as defendants or alternatively as Amicus Curiae. 

1. Background
(a) The Respondents 1-7 (henceforth: the Plaintiffs) are the seven Israeli research institutions recognized lawfully as higher education institutions. Respondent 8 (henceforth: the Defendant) is a mixed public company according to the Governmental Companies Act, 1975 (henceforth: Governmental Companies Act), which acts as the national Israeli airways. The defendant holds a license for commercial activity from the State of Israel and, according to the plaintiffs, it operates the major part of flights to and from Israel.

(b) According to the statement of claim, the plaintiffs perform, as part of their research, experiments on animals (henceforth: the experiments), including monkeys, but not apes. They claim that these experiments are essential for saving human lives, developing drugs and finding ways to treat different illnesses and cure them, and are crucial for developing preparations, vaccines, repairing defects, fertility treatments, developing surgical methods and preventing epidemics. Furthermore, these experiments are essential for the advancement of scientific research in general.

(c) The plaintiffs further claim in the statement of claim that the experiments are conducted according to Israeli law, with full permission and supervised as per the Animal Welfare (Animal Experimentation) Act, 1994, (henceforth: Experiments Act), which is similar to laws regarding this issue in other countries. It is their claim that they avoid animal experiments as much as possible and if such experiments are unavoidable, they are conducted on the developmentally lowest possible animal. Only when it is impossible to experiment on a lower animal, they require the closest one to humans, and even then – the lowest monkey species which still enables drawing conclusions which are applicable to humans.

(d) As stated in the statement of claim, when conducting such experiments, the activity of the academic institutions and the importation of monkeys are done in full compatibility with Israeli law and the holding conditions and the request fulfill the strictest requirements according to international standards. The authority in charge of overseeing the experiments is The National Council for Animal Experimentation, which is operated by the Ministry of Health, and which receives a report of each experiment approved of in a higher education institution according to the Experiments Act.

(e) The plaintiffs claim that at the requests of different institutions, the defendant had been flying animals in general and monkeys in particular, for approved research, for over a decade, but in September 2010, following inappropriate pressure from extreme organizations which oppose all experiments on animals, publications started to appear, according to which the defendant would not anymore fly animals destined for experiments abroad. Accordingly, say the plaintiffs, the defendant started impeding their requests to fly monkeys for research.

(f) In view of this conduct by the defendant, different agents started sending letters to its CEO, Mr. Eliezer Shkedi. Communications by email, as well as many conversations, began with different functionaries of the defendant, with the purpose of getting a clear answer whether or not the defendant intends to fly monkeys for research purposes as requested by the any higher education institute. For example, a letter was sent to the defendant by Prof. Ruth Arnon, president of The Israeli Academy of Sciences and Humanities; a letter was sent by Adv. Pepi Yakirevich, legal adviser to plaintiff no. 2; and a letter was even sent by The Committee of University Heads, in which the defendant was asked to inform, immediately and in writing, whether or not it indeed refuses to fly into Israel monkeys destined for research for the higher education institutions, and if it does, to state its reasons for the refusal (copies of said letters sent to the defendant – appendices 6-10 to the statement of claim).

When the plaintiffs did not receive any clear answer to their question, they filed the suit named in the header, in which they asked the court to present the defendant with a permanent order to fly animals as per their requests, including monkeys, for bio-medical research purposes.

(g) In its statement of defense the defendant stated that the plaintiffs are requesting to interfere with legitimate business considerations of the defendant, which is a commercial company which is entitled to decide, as part of all business considerations, on its own policy in the issue of flying animals for experiments, particularly monkeys, and no one is to interfere with this decision. The defendant also claimed that the plaintiffs have at their disposal other means to fly any cargo they wish to transport, and that no judiciary instance anywhere in the world has ever interfered in business considerations by issuing warrants such as those requested here. Finally, the defendant claimed that in most of its flight routes there is at least one other airline which flies directly from Israel and therefore there is no need to interfere with the business considerations of the defendant specifically, and that it is under no obligation to carry any cargo whatsoever, including monkeys for medical research.

(h) Present at the session held on February 6th 2012, was Adv. Yonatan Shpigel, of Let the Animals Live Association, petitioner no. 1 (henceforth: the Petitioner), who requested that the petitioner be allowed to join proceedings as a respondent. In my decision I ordered that the petitioner should file a petition to join and the decision would be made after the filing of the responses. I also requested to get the General Attorney's position on the issue of the suit.

Accordingly, the petitioner and three other organization working for Animal Rights (henceforth: the Petitioners) presented this petition. After responses to the petition have been filed, it is time for ruling.

2. The Claims 

The Petitioners' claims:

The petitioners' proxy raised in the petition different arguments regarding the proceeding itself. Since my ruling deals with the petitioners' request to join the proceeding as defendants, I will not deal with these arguments at this stage. I shall only present the essence of the petitioners' argument relevant to the present petition.

(a) The petitioners represent the voice of those harmed the most from the proceeding, the animals. The journey the animals go through, of which the flight is but one stage, involves, on their side, suffering and agony, though there are sources, within the country, for animals for experiments, which do not necessitate putting the animals through the suffering entailed in flying them, such as Mazor Farm, an installation for growing monkeys for experiments, a branch of the Harlan international company, and others. The defendant has no expertise in this issue and the only way the court would be aware of these considerations is if the petitioners join in.

(b) Adding the petitioners to the proceeding is also necessary because they represent the public voice and the public interest which made the defendant stop flying animals destined for experiments and it is appropriate that they to should be represented in the debate. It is inconceivable that the voice of the public, that caused that decision of the defendant not to fly animals, will not be heard in a proceeding meant to revoke this decision. A plaintiff cannot ask for a relief which harms another and at the same time object to that other joining the proceeding.

(c) In our democratic system there is a clear public interest in guarding the public's right and ability to influence the way corporations carry on. Therefore elements with vested interests should be prevented from silencing the public's voice, which unequivocally demands to stop the defendant from flying animals destined for experiments.
Moreover, the strict rules against lawsuit known in the world as SLAPP (Strategic Lawsuits against Public Participation) must be applied to the plaintiffs – these are proceedings meant to wear out social activist organizations who try to change the social reality and to promote deep public reforms. The plaintiffs' attempt at turning the court into an organ for blocking the social changes, as expressed in the defendant's decision to refrain from flying animals destined for experiments, is a predominant feature of SLAPP. For this reason as well it is appropriate to add the petitioners to the proceeding.

(d) Finally, the petitioners maintain that both stipulations for adding defendants according to regulation 24 of the Civil Procedure Regulations 1984 (henceforth: the Regulations) are fulfilled in this case: they had a place in the proceeding from the beginning, since without them the case would not have been born, and they represent the animals who might be harmed from the outcome of this proceeding. Moreover, only adding the petitioners to the proceeding will allow the court access to the entire body of relevant information and data. The defendant has not the knowledge and the expertise in these issues, since it is primarily responsible for its own economic interest while the petitioners represent both the animals' interest and the public interest.

The Plaintiffs' claims:

(a) It is common law that adding a defendant against the plaintiff's will is only to be done in exceptional cases and under special circumstances, since it is each plaintiff's basic right to decide whom they wish to sue and who they wish to litigate with.

(b) The petition deviates from the boundaries of the dispute as they arise from the pleadings. The defendant's pleadings deal with its entitlement to refuse any transport according to its own discretion, which is based upon business considerations of a commercial company. The requested addition would add new polemics regarding experiments and would unnecessarily and significantly broaden the list of disputed issues and the procedural framework in this lawsuit, which has to do only with the defendant, as a dual-natured body, being or not being bound to fly animals for experiments.

(c) If it is decided to add the petitioners as additional defendants, the court is requested to consider adding other public bodies interested in joining the proceeding, such as national associations of the sick.

3. Discussion and Ruling:
(a) The Normative Framework

Regulation 24 deals with erasing and adding parties to a proceeding, and reads:

"at any stage of the proceeding the court or the registrar may, at the request of any of the parties or without such a request and under the conditions they deem appropriate, order the erasing of the name of a party that was inappropriately added as a plaintiff or a defendant, or on the addition of the name of a person that should have been added as a plaintiff or a defendant or that his presence in court is necessary to allow the court efficiently and fully decide in all question involved in the claim."

(My emphasis, HG).

Regulation 24 determines that the intervention of a third party in a proceeding may be done based on two exchangeable criteria: he should have been added as a plaintiff or a defendant in the first place or his presence in court is necessary to allow the court efficiently and fully decide in all the questions involved in the claim.
Regarding the considerations whether a party's presence is necessary in a lawsuit, it has been ruled that the criterion is whether the questions involved in the claim can be fully and efficiently solved without that person being a party, i.e without the court decision being binding upon him as res judica (MCA 3973/91 Eliahu insurance company v. Karnit)

In CA 263/73 Har Hakarmel (including Achuza) Committee Residence Association v. Israeli Mortgage Bank it was determined, regarding regulation 24, that the court is authorized to order the addition of a third party as a defendant if the court decision that will be given might indirectly affect the legal right of the added defendant, and for that reason the dispute between the plaintiff and the original defendant is not fully and efficiently solved. The Supreme Court later restated legal right test (LCA 6562/99 Yarden v. Israel National Bank).
Regarding the considerations, that the court should take account of when considering a request of a third party to join a proceeding, it was ruled that while regulation 24 allows the addition of a party at any stage of the proceeding, it does not negates the court discretion and the possibility to take into account that the procedural stage when the request was first raised is too late stage or too advanced stage and the addition will create a burden rather than make things easier. It was also ruled that the proceeding's efficiency and the prevention of unnecessary complication of it are legitimate considerations of the court when discussing a request to add a party (LCA 571/90 Adimer Investment and Finances v. Kaplan).

(b) From the general to the specific
No one will dispute that the question in the basis of this claim is whether the defendant is bound to fly animals for experiments or not. This request is limited to the question whether to allow the petitioners to be added to the claim as defendants or as amicus curiae. Following this framework, I will not discuss the different arguments, raised by any of the parties, which relate to the justification of experimenting on animals.
In examining the case according to the aforementioned decisions, I arrived at the conclusion that the petitioners should be allowed to join the proceeding as defendants, and this is my reasoning:  
(aa) In its statement of defense the defendant raised arguments relating to freedom of occupation, the terms of its license and more – arguments that naturally focus in its business interests. The petitioners wish to voice totally different arguments, that concern the suffering of the animals transported in an airplane; the substance of the need in bringing animals from abroad for experiments; conveying data on the global trend in this issue and its influence on medical research; alternatives to flying animals for experiments and more. Doubtlessly, the petitioners have the data and expertise in this matter and they are the ones who can bring before the court the full and complete picture with the complex considerations and different interests, before the claim is decided. Therefore, the presence of the petitioners in needed to allow the questions involved in the claim be given full and efficient solution.

 (bb) the petitioners filed their request to join the proceeding at a very early stage, and I was not convinced that adding them as defendants will complicate the proceeding. To the contrary: adding the petitioners will help in putting on the table all the considerations relevant to the discussion of the claim, and by that make the discussion more efficient and make the full picture seen.

The plaintiffs argue that the objective of the petitioners in their request is to prevent the continuation of experiments on animals, experiments that some of the plaintiffs conduct, and that the petitioners try to divert the discussion to the issue of experimentation in its totality. Answering this I will emphasize that the considerations that will be taken into account in the framework of deciding the case are only those concerning the disputes arising from it and relevant to the current case. It is obvious that in this framework there will be no place for arguments regarding the question of justification of experiments on animals, and therefore there is no place to the concern of the plaintiffs that adding the petitioners will substantially broaden the list of issues under dispute.

(cc) Furthermore, I also think that the test of legal right is fulfilled in this case. The status of animals as holders of protected rights has been anchored in Israeli legal system, in case law and legislation, since long ago. For example, the Experiments Act determines that experiments on animals should be done with meticulous care to minimize the pain and suffering that would be caused to the animals, and even obliges the Council to enact rules to ensure the minimizing of this suffering (articles 4(1) + 8(c) of the Experiments Act). Additionally, the Prevention of Animal Suffering (Protection of Animals) Act, 1994, (henceforth: the Animal Protection Act) anchored the status of organizations working for animals, such as the petitioners, to represent the animals when an offence according to that Act is committed (articles 15 + 17A of the Animal Protection Act). In case law, as well, it has been ruled that the defense of animal life and the prohibition on abusing them and causing them suffering are recognized interests in our legal system and anchored in a series of provisions in laws and in regulations (HCJ 4884/00 Let the Animals Live v. Director of the Veterinary Services in the Field at the Ministry of Agriculture).
Therefore I deem it correct to also say that the verdict that will be given might directly affect a legal right of the animals, and indirectly the right of the petitioners as those expressing their voice and acting for them. At least, it is surely correct to say that in the focus of the current dispute stand the animals, which may be the main ones damaged if the claim is accepted, and the petitioners are the ones representing the voice of the animals and the public voice that brought the defendant to the decision to stop flying animals for experiments.
(c) At this point I will remark that the legal right test is not easy at all, because the question what is a legal right and what is an interest is a difficult question, and also in this case the argument may be heard that it is not a legal right but an interest. In light of the problematicalness inherent in the legal right test, Prof Alon Klement, in a draft article he has written and that has not been published yet, on the intervention of third parties in the legal proceeding, suggests a different test to the question of adding a third party to a proceeding, namely the test of representation. According to this test, one should answer two questions to check whether to allow a third party to join a proceeding: the first, whether the claim might harm an interest of the third party. The second, whether this interest is appropriately represented by any of the parties to the proceeding. 

According to Prof. Klement in his article, the implementation of the representation principle requires the Court to shift from checking the nature of the violated right to checking its protection, i.e. there is no need to check the nature of the violated right – whether it is a legal right or mere commercial interest – but one should substantially check whether the injured interest receives proper protection by any of the parties to the proceeding.

When checking the current case according to the representation test suggested by Prof. Klement, the conclusion is even more required that the petitioners should be allowed to join the proceeding as defendants:

Doubtlessly, the claim might harm an interest of the petitioners to prevent the flying of animals for experiments in light of the great suffering caused to the animals, according to their claim, during the flying of them. Certainly, the claim might harm an interest of the animals themselves. It is doubtless, as well, that the voice of the petitioners and of the animals, whose voice they represent, is not properly represented by any of the parties to the proceeding: the plaintiffs obviously do not represent the interests of the petitioners, and according to the petitioners even omitted relevant data from the claim. The defendant, as I have mentioned, acts out of its self economic interest and her commercial considerations and does not have the knowledge and expertise to represent the voice of the animals, a voice calling for interests totally different from those of the defendant.
In view of all the above, I arrived at the conclusion that the petitioners should be allowed to join the proceeding as defendants.

Before concluding I will note, that in their response to the request the plaintiffs argued that if the petitioners would be added to the current proceeding it should be considered whether to add to the proceeding other public bodies such as national organizations of the sick. To this I will respond, that there is no place for comparison between adding the petitioners and adding national organizations of the sick, as in contrast to the current petitioners, national organizations of the sick are represented in the current proceedings in a proper way by the plaintiffs. However, if the plaintiffs want to add them to the proceedings or if they wish to do so, the door is open for them to file a request in this issue, and this will be discussed and decided to its merits.

4. Conclusion
Based on the above, I accept the request and order the addition of the petitioners as defendants in the claim.
The plaintiffs will file an amended statement of claim within 30 days.

The expenses of this proceeding will be taken into account at the end of main proceeding.

The secretariat will send a copy of this decision to the parties in registered mail and invite them to pre-trial to the day of September 23rd 2012 at 10:00 am.

July 1st 2012

Hila Gerstl, Judge – President
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